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SOUTHERN NISTRICT OF NEW YORK 


AUBREY B. LANK, as R i ‘. Lee — 
Pickard & Company, I 7) Civ. SA 28 


Laintifef, COMPLAINT 
~against- Plaintiff Demands 
Trial by Jury 
THE NEW YORK STOCK EXCHANGE, 


Nefendant. 


Plaintiff, by his attorneys, Roth, Carlson, Kwit, 


Spengler & Goodell, for his complaint, alleges: 


De 


JURISDICTION AND VENUE 


1. Jurisdiction of this Court is based upon the 
Securities Exchange Act of 1934 (the "Act"), as amended, 15 
S§ 78a et seq., the Rules and Regulations cf the Securities ane 
Exchange Commission (the “SEC") promulgated thereuncer and the 
common law. 

2. This Court has jurisdiction of this action under 
Section 27 of the Act, 15 U.S.C. § 78aa, and under its pendent 
jurisdiction. 

3. The matter in controversy exceeds, exclusive of 
interest and costs, the sum of ten thousand dollars. 

4. The wrongs complained of tcok in)substantic 
part, in tie Southern District of New York, : defendant 


Scuthern Sistrice 
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It. 


THE PARTIcS 


5. The plaintiff, Aubrey B. Lank, was appointed 
Receiver of Pickard & Company, Incorporated ("Pickard"), a 
Delaware corporation, by order of the Court of Chancery of the 
State of Delaware, in and for New Castle County, dated April 22, 
1969. 

6. At all relevant times until February 13, 1968, 
Pickard conducted a general securities business, was registered 
with the SEC as a broker-dealer and investment advisor and was 
a member firm of defendant The New York Stock Exchange (the 
"Exchange"). On February 13, 1968, Pickard ceased conducting 
a general securities business. Since that time, Pickard's only 
activity has been its own liquidation. 

7. The defendant Exchange was at all relevant times 
an unincorporated associaticn under the laws of the State of 
New York of brokers and dealers in securities having its principal 
place of business in this District. In February, 1971 the 


Exchange became a not-for-profit ccrporation organized and 


existing under the laws of the State of New York. 


DLLs 


CONDUCT AND REGULATION OF THE EXCHANGE 


8. The Exchange, for the purpose of inducing persons 
deal with its members, holds itself out to the public generally 
and to those who deal with its members, in, particular, as exer- 


cising a nigh Gegree of care with respect to the conduct of its 
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business and that of its members and as supervising the activities 
of its members to the end that those who deal with its members 
will be protected against loss by reason of fraud or dishonest 
acts or unsound business practices of its members. 
9. The Exchange is and at all relevant times has been 
a national securities exchange registered as such with the SEC 
pursuant to the provisions of Section 6 of the Act, 15 U.S.C. 
§ 78f. By reason of such registration and the provisions of 
such Section 6, and by reason of its Constitution and Rules, the 
Exchange has, and at all relevant times had, the duty, inter alia: 
(a) To comply and to enforce, so far as within 
its powers, compliance by its members with the provisions 
of the Act; 
(b) To assure that each of its members keeps 
accurate and current records of its business trans~ 
actions; 
(c) To enforce compliance by its members with 
its Rules, including its Rules pertaining to net 
capital requirements; 
(a) To prevent false or misleading advertising 
or other public statements by its members; 
(e) To take such steps, and to impose such 
restrictions, on the activities of its members as 
may be required for the protection. of those who deal 
with its members; 
(£) To have adequate and timely controls to 
detect and monitor both the operational and financial 


problems of its members; and 


(g) To exercise general supervision over each of 


its members in order to assure that the business of each 
member is being operated in a prudent manner and consist- 


ent with high standards of commercial practice and 
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integrity. 
10. in pursuance of such obligations, the Exchange 


adopted various rules, including Rule 325, known as the “net 


capital rule", the purpose of which is to ensure that all member 


firms have enough liquid capital to meet the financial needs of 
their businesses. Rule 325 requires that a member firm's 
aggregate indebtedness not exceed twenty times its net capital 
(as such terms are defined in Rule 325). Pule 325 requires that 
the Exchange (subject to exceptions not here applicable) shall 
cause a member firm in violation thereof to cease doing business. 
Moreover, the Exchange itself puts member firms on a restricted 
list and sukjects them to greater surveillance as their net 
capital ratio approaches 20 to 1. The purpose of the Rule was 
and is to insure that such firms, if in trouble, could be sus- 
pended or liquidated at a tire when they still have enough liquid 
capital assets to cover the claims of their customers, creditors 
and members of the public. 

11. In derogation of its obligations to its members, 
the SEC and the investing public, the Exchange, however, at all 
times acted like a "private club" and adopted a policy of not 
enforcing its own rules designed to protect the investing public 
and, in particular, the Exchange adopted a policy of not enforcing 
Rule 325 preferring rather to attempt to have its members-work 
out their problems although in violation of Rule 325, notwith- 
standing the Exchange's obligations under Section € of the Act 
to enforce its own rules for the protection of the public. 

12. The Exchange knew or in the exercise of reasonable 
prudence should have krown as ezrly as October, 1966 that Pickard 
was in violation of the Exchange's net capital rule and that its 

operational problems were critical. 
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13. Moreover, on information and Lkelief, the SEC 
notified the Exchange in 1967 of Pickard's inability to furnish 
the SEC with certain financial and operating records. 

14. However, in pursuance of its "private club" 
approach, the Exchange continued to do nothing, notwithstanding 
its knowledge of Pickard's long-standing violation of the net 
capital and other rules of the Exchange, and although, in violation 
of the Exchange's own rules, the Exchange permitted Pickard to 
continue the operation of its business. 

15. As a result of such failure by the Exchange to 
fulfill its obligations and suspend Pickard from membership in 
the Exchange when it should have done so in 19€6, damage was 
subsequently suffered by Pickard, the investing public and 


Pickard's creditors and shareholders. 


16. Subsequent to the time when the Exchange should 


have suspended Pickard's membership, Pickard continued to carry 
on its business as a member firm of the Exchange, buying and 
selling securities for its own account and for its customers, 
inducing the advance of subordinated loans, selling shares of 
its capital stock and incurring debts in the ordinary course of 
its business. 

17. Moreover, because of the failure of the Exchange 
to fulfill its obligations, the course of Pickard's business 
continued to deteriorate and there occurred defalcations by 
registered representatives of Pickard and by its principal 
officers, John Pickard and Peter Pickard, neither of which would 
have occurred had the Exchange fulfilled the obligations imposed 


upon it by law. 


lla 


18. Finally, on February 9, 1968, the Exchange 
ordered Pickard to restrict its business so as not to accept 


any orders from customers which would require them to deliver 


cash or securities to Pickard. On February 13, 1968, the voting 


stockholders, but not the non-voting stockholders or subordinated 
lenders of Pickard, entered into an agreement with the Exchange 
by which the Exchange assigned a number of its employees to work 
on Pickard's books and records in order to prepare a meaningful 
statement of Pickard's financial condition. As of this date, 
Pickard's only activity was its own liquidation, and the Exchange's 
belated assumption of the business and financial affairs could 
not rectify the damage caused by the Exchange's earlier failure 
to enforce its own rules. 

19. Charges with respect to such defalcations were 
filed with the Board of Governors of the Exchange, and, after 
a hearing on August 7, 1968, the Board of Governors found that 
John Pickard and Peter Pickard, the President and Vice President, 
respectively, of Pickard had withdrawn in excess of $650,000 
of Pickard's funds without the knowledge of the other officers 
and directors. The Messrs. Pickard were expelled as allied 
members of the Exchange and lesser sanctions were imposed 
on another officer. 

20. On August 5, 1968, the SEC initiated proceedings 
against the Messrs. Pickard and other Pickard employees. As a 
result of such proceedings, the broker-dealer and investment 
advisor registrations of Pickard were revoked, bar orders were 
issued against the Messrs. Pickard and disciplinary action 


was taken against other employees of Pickard. 
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IV 
THE CLAIMS 


FOR A FIRST CLAIM AGAINST 
THE DEFENDANT EXCHANGE . 


21. Plaintiff repeats and realleges each of the 
allegations contained in Paragraphs 1 through 20 above as 
though fully set forth in this paragraph. 

22. The Exchange owed a duty to customers of 
Pickard, to its stockholders, to all persons, firms or entities 
doing business with Pickard and to the subordinated lenders of 
Pickard to enforce compliance by Pickard with the Securities 
Exchange Act of 1934, the rules and regulations promulgated 
thereunder and its own rules and regulations including the 
provisions of its net capital rule. Had the Exchange fulfilled 
such duty, all defalcations occurring subsequent to October, 
1966 and all losses to customers, subordinated lenders, share- 


holders and all creditors of Pickard who advanced money to 


Pickard subsequent to Octcber, 1966 would have been prevented. 


23. By reason of the Exchange's knowledge that Pickard 
had violated the Act and the rules and regulations promulgated 
thereunder, as well as the Exchange's own rules and regulations, 
and as a direct result of the Exchange's failure to enforce 
the Act and such rules and regulations, Pickard's customers, 
subordinated lenders, shareholders and creditors who advanced 
money to Pickard subsequent to October, 1966 have suffered 
substantial damages. 

24. By its aforesaid conduct, the Exchange has 
violated,inter alia, Sections 6 and 17 of the Act and the 
rules and regulations promulgated thereunder and Rule 325 


of the New York Stock Exchange. 
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FOP A SECOND CLAIM AGAINST 
THE DEFENDANT EXCHANGE 


25. This Court has jurisdiction of this claim pursuant 


to the doctrine of pendent jurisdiction. 


26. Plaintiff repeats and realleges each of the 
allegation: contained in Paragraphs 1 through 22 hereof as though 
fully set forth in this paragraph. 

27. The Exchange's failure to suspend or revoke 
Pickard's membership in the Exchange constituted a continuing 
representation to the public that Pickard was a responsible 
member firm of the Exchange which conducted its business in 
accordance with just and equitable principles of trade. The 
Exchange's knowledge that Pickard had violated the Act and the 
rules and regulations promulgated thereunder, as well as the 
Exchange's own rules and regulations, not only constituted a 
scheme and artifice by the Exchange to defraud, but also made the 
Exchange an aider and abettor of Pickard's violation of the Act 
and the rules and regulations promulgated thereunder. 

28. By the aforesaid acts and failures to act, the 
defendant Exchange has wilfully committed fraudulent and 
deceitful acts upon Pickard's customers, subordinated lenders, 
snareholders and creditors by misrepresenting various and numerous 
facts upon which such customers, subordinated lenders, sharehold- 
ers and creditors relied in investing in and transacting business 
with Pickard thereby causing damages to such parties and is 


accountable to plaintiff for such damages. 
FOR A THIRD CLAIM AGAINST THE DEFENDANT EXCHANGE 


29. This Court has jurisdiction of this claim pursuant 
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to the doctrine of pendent jurisdiction. 

30. Plaintiff repeats and realleges each of the 
allegations contained in Paragraphs 1 through 23 herect as though 
fully set forth in this paragraph. 

31. By its aforesaid conduct, the Exchange was so 
wilfully ierelict in its obligations to Pickard and the customers, 


subordinated lenders, shareholders and creditors of Pickard and 


so grossly negligent and malicious and conducted itself with such 


reckless disregard for the rights of such parties, that plaintiff 
seeks and is entitled to recover compensatory damages from the 
Exchange in the amount of $2,072,715.$4 and exemplary damages in 


an amount to be fixed by this Court. 
FOR A FOURTH CLAIM AGAINST THE DEFENDANT EXCHANGE 


32. This Court has jurisdiction of this claim pursuant 
to the doctrine of pendent jurisdiction. 

33. Plaintiff repeats and realleges each of the allega- 
tions contained in Paragraphs 1 through 23 hereof as though fully 
set forth in this paragraph. 

34. By reason of Pickard's application to the Exchange 
to become a member firm of the Exchange and the Exchange's 
acceptance of Pickard as a member firm of the Exchange, Pickard 
and the Exchange entered into an implied contract whereby the 
Exchange, inter alia _, agreed to enforce the applicable sections 
of the Act and the rules and regulations promulgated thereunder, 
as well as its own rules and regulations, with respect to Pickard 
to the end that Pickard and its customers, subordinated lenders, 
shareholders and creditors and the investing public in general 


would receive and suffer protection from and against various 
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financial and business events and practices of a harmful nature. 

35. By its aforesaid conduct, the Exchange has 
committed numerous material breaches of such implied contract 
thereby causing substantial damages to Pickard's customers, 
subordinated lenders, shareholders and creditors and is 
accountable to plaintiff for such damages. 

36. By reason of the foregoing, plaintiff demands 
judgment against the Exchange for (a) the sum of $269,648.00 paid 
to the Exchange out of the proceeds of the sale of Pickard's 
membership in the New York Stock Exchange, plus interest; (b) 
the sum of °99,650.00 paid by Pickard on February 19, 1969 to the 
Special Trust Fund of the Exchange, plus interest; (c) the sun of 
$1,032,220.06 representing all sums advanced by subordinated 
lenders to Pickard subsequent to October, 1966, plus interest; 

(a) the sum of $205,126.27 representing all sums due general 
creditors of Pickard, plus interest; (e) the sum of $466,071.67 
representing sums paid by purchasers of shares of stock of Pickard 
subsequent to October, 1966; and (£) costs plus Receiver's and 


attorney fees. 


WHEREFORE, plaintiff demands judgment against defendant 
for the sum of $2,072,715.94 plus interest and exemplary damages 
in an amount to be fixed by this Court together with costs and 


Receiver's and attorney fees. 


ROTH, CARLSON, KWIT, SPENGLER & GOODELL 


Pr - ey S a 
By / i fd 5 cE AS ee 


A Member Of the Firm 


Attorneys for Plaintiff, 
Office & P. O. Address, 
280 Park Avenue, 
New York, New York 10017, 
212 682-4444. 
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_Answer and Counterclaims 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, 


TE CE¥. 5525 
-against- 


ANSWER AND COUNTERCLAIM 


THE NEW YORK STOCK EXCHANGE, 


Defendant. 


Defendant New York Stock Exchange, Inc. (the 
"Exchange") by its attorneys, Milbank, Tweed, Hadley & McCloy, 
for answer to the complaint and for a counterclaim: 

1. Denies each and every allegation contained in 
paragraph 1, except admits that jurisdiction is alleged to be 
based on the designated statute, rules and regulations, and common 
law. 

2. Denies each and every allegation contained in 
paragraph 2, except admits that the Court is alleged to have 
jurisdiction under the designated statute and the principle of 
pendent jurisdiction. 

3. Denies each and every allegation contained in 
paragraph 3, except admits that the matter in controversy is 
alleged to exceed $10,000, exclusive of interest and costs. 

4, Denies each and every allegation contained in 
paragraph 4, except admits that the Exchange transacts business 
in the Southern District of New York. 

5. Denies each and every allegation contained in 


paragraph 6, except admits that prior to February 13, 1968 Pickard 
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conducted a general securities business, was registered with the 
SEC as a broker-dealer and investment advisor, and was a member 
organization of the Exchange. 

6. Denies each and every allegation contained in 
paragraph 8. 

7. Denies each and every allegation contained in 
paragraph 9, except admits that since October 1, 1934, the 
Exchange has been registered as a national securities exchange 
with the Securities and Exchange Commission pursuant to Section 6 
of the Securities Exchange Act of 1934 and refers to said statute 
and the Exchange's constitution and rules fo a full, accurate and 
complete statement of their terms. 


8. Denies each and every allegation contained in 


‘ 


paragraph 10, except admits that the Exchange has adopted various 


rules, including Rule 325, and refers to said rule for a full, 
accurate and complete statement of its terms, requirements and 
purposes. 

9. Denies each and every allegation contained in 
paragraph 1l. 

10. Denies cach and every allegation contained in 
paragraph 12, except admits that Pickard did violate the Exchange's 
capital rule as of June 30, 1966 and alleges that said violation 
was promptly corrected as a result of Exchange supervision. 

11. Denies each and every allegation contained in 
paragraph 13, except admits that in 1967 the Securities and 
Exchange Commission advised the Exchange that Pickard's general 
ledger and stock record postings were not current and alleges 
that thereafter such postings were brought current as a result of 


Exchange supervision. 
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12. Denies each and every allegation contained in 


paragraphs 14, 15, 16 and 17. 

13. Denies each and every allegation contained in 
paragraph 18, except admits that on February 9, 1968 the Exchange 
ordered Pickard to restrict its business to liquidating transac- 
tions, that on February 13, 1968 the Exchange executed an agree- 
ment with Pickard, its voting stockholders, and others, and refers 
to said agreement for a full, accurate, and complete statement of 
its terms, and that pursuant to said agreement Exchange employees 
were sent to assist Pickard at Pickard's expense as hereinafter 
alleged. 

14. Denies each and every allegation contained in 
paragraph 22, except admits that the Exchange is a national 
securities exchange registered with the Securities and Exchange 
Commission pursuant to Section 6 of the Securities Exchange Act 
of 1934, and refers to said statute for a full, accurate and 
complete statement of the duty of the Exchange thereunder. 

15. Denies each and every allegation contained in 
paragraphs 23 and 24. 

16. Denies each and every allegation contained in 
paragraph 25, except admits that the Court is alleged to have 
jurisdiction of the second claim against the Exchange pursuant 
to the doctrine of pendent jurisdiction. 

17. Denies each and every allegation contained in 
paragraphs 27 and 28. 

18. Denies each and every allegation contained in 
paragraph 29, except admits that the Court is alleged to have 
jurisdiction of the third claim against the Exchange pursuant to 


the doctrine of pendent jurisdiction. 
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19. Denies each and every allegation contained in 
paragraph 31. 

20. Denies each and every allegation contained in 
paragraph 32, except admits that the Court is alleged to have 
jurisdiction of the fourth claim against the Exchange pursuant 
to the doctrine of pendent jurisdiction. 

21. Denies each and every allegation contained in 
paragraphs 34, 35 and 36. 

FIRST AFFIRMATIVE DEFENSE 

22. Plaintiff lacks capacity to bring this action on 
behalf of subordinated lenders, general creditors and purchasers 
of shares of stock of Pickard & Co., Incorporated. 

SECOND AFFIRMATIVE DEFENSE 

23. Plaintiff has failed to join as parties herein the 
subordinated lenders, general creditors and purchasers of shares 
of stock of Pickard & Co., Incorporated subsequent to October 1966 
as described in the complaint, and said persons are necessary 
parties to this action pursuant to Rule 19 of the Federal Rules of 
Civil Procedure. 

THIRD AFFIRMATIVE DEFENSE 

24. All claims asserted against the Exchange in the 
complaint are based upon the Exchange's alleged failure to prevent 
certain wrongs by Pickard & Co., Incorporated and/or its principal 
officers-shareholders or to advise the public of such wrongs. 

25. Plaintiff stands in the shoes of Pickard & Co., 
Incorporated and is therefore charged with the knowledge and the 
wrongs alleged to have been perpetrated by Pickard & Co., Incorpo- 


rated and/or its principal officers-shareholders. 


26. Plaintiff is therefore prevented from °sserting the 
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claims alleged in the complaint by the doctrines of bar, estoppel, 
waiver and contributory negligence. 
FOURTH AFFIRMATIVE DEFENSE . 
: 27. The claius alleged in the complaint are barred by 
the applicable statute of limitations. 
FIFTH AFFIRMATIVE DEFENSE 
28. The claims alleged in the complaint are barred by 
the doctrine of laches. 
SIXTH AFFIRMATIVE DEFENSE a 
29. The claims alleged in the complaint on behalf of 
subordinated lenders, general creditors and purchasers of shares 
of stock of Pickard & Company, Incorporated subsequent to October 
1966 are barred by the doctrine of contributory negligence. 
SEVENTH AFFIRMATIVE DEFENSE 


30. The claims alleged in the complaint on behalf of 


subordinated lenders, general creditors and purchasers of shares 
of stock of Pickard & Company, Incorporated, subsequent to October 
1966 are barred by the doctrine of waiver. 
FIRST COUNTERCLAIM 
31. Pursuant to agreements dated February 13, 1968 and 
May 16, 1968, Pickard & Company, Incorporated agreed to reimburse 
the Exchange for certain expenses incurred by the Exchange pursuant 
to the liquidation of Pickard & Company, Incorporated. 


32. There is due and owing to the Exchange pursuant to 


said agreements the amount of $56,712.09, plus interest, which, 
despite due demand, plaintiff has refused to pay. 
SECOND COUNTERCLAIM 
33. Pursuant to agreement dated May 16, 1968, the 
Trustees of the New York Stock Exchange Special Trust Fund dis- 


charged the obligations of Pickard & Company, Incorporated to 
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certain banks and received assignments from said banks of the 
indebtedness of Pickard & Company, Incorporated. 

34. The Exchange has been duly authorized by the 
Trustees of the New York Stock Exchange Special Trust Fund to 
collect on behalf of the Trustees the aforesaid assigned indebt- 
edness, which on July 24, 1970 amounted to $170,295.42, with 
interest accruing thereon. 

35. Despite due demand upon plaintiff for repayment of 
said indebtedness and interest, plaintiff has refused payment 
thereof. 

THIRD COUNTERCLAIM 

36. The claims asserted in the complaint are entirely 
without merit, and the prosecution of this action constitutes 
waste of the assets of Pickard & Company, Incorporated entrusted 
to plaintiff. 

37. The Exchange, which is a creditor of Pickard & 
Company, Incorporated, as aforesaid, has advised plaintiff that 
this action constitutes waste of the assets of Pickard & Company, 
Incorporated to which the Exchange has made valid claim. 

38. Plaintiff Aubrey B. Lank, in his personal capacity, 
and not as Receiver of Pickard & Company, Incorporated, is there- 
fore liable to the Exchange for its proportionate creditor's share 
of any amounts expended in any way from the assets of Pickard & 
Company, Incorporated by him as Receiver in connection with the 
prosecution of this action. 

WHEREFORE, defendant New York Stock Exchange, Inc. 
demands judgment: 

(a) dismissing the complaint with costs and disbursements; 


(b) on its first counterclaim in the amount of 


$56,712.09 with interest, costs and disbursements; 


niictninte + 


22a 


(c) on its second counterclaim in the amount of 


$170,295.42 with interest, costs and disbursements; and 

(d) on its third counterclaim against Aubrey B. Lank 
in his personal capacity, and not as Receiver, in the Exchange's 
proportionate creditor's share for waste of the assets of Pickard 
& Company, Incorporated in the amount to be determined by the 
Court equal to the amount of assets of Pickard & Company, Incorpo- 


rated expended in the prosecution of this action. 
MILBANK, TWEED, HADLEY & McCLOY 


e 
By e. Ja 
A member of the firm 
1 Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for defendant-counter-claimant 
New York Stock Exchange, Inc. 


ie 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, 
-against- * APFIDAVIT OF 
SERVICE 
THE NEW YORK STOCK EXCHANGE, 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


JAMES J.HAUGH, being duly sworn, deposes and says: 

I am over the age of 18 years and am not a party to 
this action. 

On April 17, 1972 I served the within Answer and 
Counterclaim on Roth, Carlson, Kwit, Spengler & Goodell by 
depositing a true copy thereof, securely enclosed in a postpaid 
wrapper, addressed to them at 280 Park Avenue, New York, New 
York in a mailbox maintained by the Government of the United 


States at 1 Chase Manhattan Plaza, New York, New York. 


Sworn to before me this 


/¢ “aay of April. 1972. 


haw J AM 


L. KROMESKI 
NOTARY PUBLIC, State of New York 
No. 31-2205556 
Qualified in New York County 
Commission Expires March 30, 1973 
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| Reply to Counterclaims — 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, REPLY TO 


COUNTERCLAIMS 
-against- 
VL Civ.) 5525 
THE NEW YORK STOCK EXCHANGE, 


Defendant. 


Plaintiff Aubrey B. Lank, by his attorneys, Roth, 
Carlson, Kwit, Spengler & Goodell, for his reply to defendant's 


counterclaims, alleges as follows: 
AS TO THE FIRST COUNTERCLAIM 


1. Denies each and every allegation contained in 
paragraph 31 of the answer and counterclaim, except admits that 
Pickard & Company, Incorporated entered into agreements dated as 


of February 13, 1968 and May 16, 1968 with The New York Stock 


Exchange and refers to the said agreements for a full, complete 


and accurate statement of their terms, provisions, conditions 


and effect thereof. 
2. Denies each and every allegation contained in 
paragraph 32 of the answer and counterclaim, except admits that 


defendant has made such demand, and plaintiff has refused to pay. 
AS TO THE SECOND COUNTERCLAIM 


3. Denies that he has any knowledge or information 


sufficient to form a belief as to the truth of the allegations 
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contained in paragraphs 33 and 34 of the answer and counterclaim. 
4. Denies each and every allegation contained in 
paragraph 35 of the answer and counterclaim, except admits that 


plaintiff has refused payment. 


AS TO THE THIRD COUNTERCLAIM 


Denies each and every allegation contained in 


Paragraph of the answer and counterclaim. 


Denies each and every allegation contained in 
paragraph of the answer and counterclaim, except admits that 
defendant has claimed that this action constitutes waste of the 
assets of Pickard & Company, Incorporated. 

7. Denies each and every allegation contained in 


paragraph 38 of the answer and counterclain. 


WHEREFORE, plaintiff Aubrey B. Lank demands judgment 
dismissing cefendant's counterclaims, together with the costs 


and disbursements of this action. 


ROTH, CARLSON, KWIT, SPENGLER & GOODELL 


Ce ance 
ee ee ee 


By : ; 
=a: A Member or the Firm 
Attorneys for Plaintiff, 
Office & P. O. Address, 
280 Park Avenuc, 
New York, ew York 10017, 
212 682-4444. 


26a 
| Defendant’s Notice of Motion 


DEEICE COPY 


UNITED STATES DISTRICT COURT 


, 


SOUTHERN DISTRICT OF NEW YORK 


AUBREY 8. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, 71 Civ. 5525 (MEL) 


-against- NOTICE OF MOTION 
THE NEW YORK STOCK EXCHANGE, 


Defendant. 


PLEASE TAKE NOTICE that upon the complaint, the answer 
and counterclaims, the annexed affidavit of Robert M. Bisnop 
and the exhibits thereto, and the annexed Statement Pursuant to 
Rule 9(g), the undersigned will move this Court in Room 2903 at 
the United States Courthouse, Foley Square, New York, N.Y., on 
April 10, 1975, at 10 A.M. or as soon thereafter as counsel can 
be heard for an order (1) dismissing the complaint (A) pursuant 
to Rule 41(b) of the Federal Rules of Civil Procedure for failure 
of the plaintiff to prosecute, (B) pursuant to Rules 12(b) (6) and 
56 of the Federal Rules of Civil Procedure for failure to state a 
claim upon which relief can be granted and (C) pursuant to tne 
applicable statute of limitations, CPLR § 214(2), and (2) granting 
summary judgment pursuant to Rule 56 to the Exchange on its 
counterclaims on the ground that there is no genuine dispute as 
to any material fact and defendant Exchange is entitled to 
judgment as a matter of law, and for such other relief as may be 


proper. 


Dated: New York, N.Y. 
March 31, 1975 


, TWEED, HADLEY & McCLOY 


er o e Fi 
One Chase Manhattan Plaza 
TO: New York, N.Y. 10005 
SPENGLER CARLSON Attorneys for Defendant 
GUBAR & CHURCHILL New York Stock Exchange, Inc. 


280 Park Avenue 
New York, N.Y. 10017 
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Affidavit of Robert M. Bishop _ 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, ; Civ. 5525 (MEL) 


-against- AFFIDAVIT 
{THE NEW YORK STOCK EXCHANGE, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


ROBERT M. BISHOP, being duly sworn, Says: 

1. I am Senior Vice-President of defendant New York 
Stock Exchange, Inc. (the "Exchange") and am in charge of its 
Regulation and Surveillance Group. I make this affidavit in 
support of the Exchange's motion to dismiss and for summary 
judgment. The facts hereinafter stated are either known to me 
or derived from the records of the Exchange kept in the 
ordinary course of business in my possession, custody and control. 

2. The Exchange is a not-for-pr. fit corporation 
incorporated under the laws of the State of New York. At. ail 
times relevant to this action, the Exchange was an unincorporated 
association existing under the laws of the State of New York. 
The Exchange is composed of individuals engaged in the securities 
business. It has 1,366 members, the majority of whom are as3o- 
ciated with an aggregate of 523 organizations (either partnersaips 
or corporations, hereinafter "member organizations") engaged in 


the securities business. 
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3. The Exchange is registered as a national securities 
exchange with the Securities and Exchange Commission pursuant to 
Section 6 of the Securities Exchange Act of 1934. Upon applying 
for such registration in September, 1934, the Exchange was 
required by Section 6 of the Act to submit its constitution and 
rules to the Commission and the Commission was required to deter- 
mine, aS a precondition to registration, that “the exchange 
applying for registration is so organized as to be able to comply 
with the provisions of this title [the Exchange Act], the rules 
and regulations thereunder and that the rules of the exchange are 
just and adequate to insure fair dealing and to protect inves<cors" 
(Section 6(d)). By order of September 28, 1934, the Commission 
so determined and registered the Exchange effective as of 
October 1, 1934. The Exchange has continued to be registered as 
a national securities exchange. 

4. In 1968, I was a vice president of the Exchange 
and director of its Department of Member Pirms. As such I was 
involved in supervision of Pickard & Company, Incorporated 
("Pickard") which at the time was a member organization of the 
Exchange. I participated in the decisions which led to the 
liquidation of Pickard. 

5. In 1968 Lloyd W. McChesney was Chie‘ Examiner in 
the Department of Member Firms under my supervision. I was 
familiar with the work he did at Pickard. That work and the 2vents 
which preceded it are accurately set forth in his affidavit by 
which the Exchange petitioned the Delaware Court of Chancery 
for appointment of a receiver of Pickard. A copy of his affi- 
davit is annexed hereto as Exhibit A. 


6. Pickard entered into an agreement with the Exchange 


on February 13, 1968 by which Pickard was ynable} to obtain the 
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assistance of Exchange employees. A copy of that agreement is 


annexed hereto as Exhibit B. 

7. On May 16, 1968, Pickard and all of its voting 
stockholders entered into a further agreement with the Exchange 
by which Pickard was able to obtain additional assistance from 
Exchange employees and financial assistance from the Special 
Trust Fund of the Exchange. A copy of that. agreement is annexed 
hereto as Exhibit C. 

8. The Exchange and the Special Trust Fund fully 
performed all of their obligations under those two agreements. 
Pursuant to the terms of those agreements, Pickard became 
indebted to the Exchange and to the Special Trust Fund. Some of 
that indebtedness has been repaid. However, at the time the 
counterclaims in this action were asserted, Pickard was indebted 
to the Exchange in the amount of $56,712.09 plus interest aad 
to the Special Trust Fund in the amount of $170,295.42 plus 
appropriate interest. The Special Trust Fund has duly authorized 
the Exchange to collect this indebtedness. 

9. The Exchange and the Special Trust Fund have made 
claims for these amounts of indebtedness in the receivership 
proceeding in Delaware, as well as the counterclaims in this 
action. Despite such demand neither the Exchange nor the 


Special Trust Fund has been paid. 


Sworn to before me 


March 3/, 1975. 
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aii tbs Exhibit A to Bishop Affidavit—Affidavit of 
3/19/69 _____ Lloyd W. McChesney _ 


SD 
ie I oan 


le 
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 


IN AND FOR NEW CASTLE COUNTY 


-—-—s— ewe eee wrewe ene ewe wow ow X 


8 
NEW YORK STOCK EXCHANGE, an 
Unincorporated Association Civil Action 
under the Laws of the State No. 
of New York, 3 
Plaintifé, : 
AFFIDAVIT 
~against- t 
PICKARD & COMPANY, INCORPORATED, : 
a Corporation Incorporated in 
the State of Delaware, Fy 


Defendant. : 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
LLOYD W. McCHESNEY, being duly sworn, deposes and says: 
1. I am the Liquidator of Pickard & Company, Incor- 
porated ("Pickard") and have served in this position, since May 21, 
1968, pursuant to an agreement dated as of May 16, 1968 between 
Pickard, the voting stockholders of Pickard and the New York Stock 
Exchange (copy attached, Exhibit G, discussed at paragraphs 14-16 
below). I am also Chief Examiner of the New York Stock Exchange. 
2. The plaintiff, the New York Stock Exchange ("Ex- 
Change"), a creditor of Pickard, has instituted this action for tha 


appointment of a receiver on the ground of Pickard's insolvency. 


I submit this affidavit in support of a motion by defendant for 

an order relieving it of the obligation to answer the complaint 
nnd providing for notice of these proceedings to be sent to the 
subordinated lenders (listed in Exhibit A) and the stockholders 
(listed in Exhibit B) of Pickard so that any of them who desire to 
€0 so may appear and show cause why the prayers of the complaint 
should not be granted. The subordinated lenders and the stock~ 
holders are the only persons who may have an interest in the pro~ 
ceeding since, with the exception of the claims of the New York 
Stock Exchange and the Special Trust Fund of the New York Stock 
Suehenge (a trust cstablished under the Constitution of the Ex- 
change), the uncontested claims of all known customers and gencral 
ereditors of Pickard have been paid with the exception of current 
items. 


CORPORATE STATUS OF PICKARD 


3. Pickard is a corporation incorporated under the laws 
o£ Delaware with its principal place of business at 80 Wail Strect, 
tlow York, New York. Its business, prior to its liquidation and the 
bar order issued by the Securities and Exchange Commission (dis~ 
trussed below), was that of a stock broker and investment adviser. 
is copy of its charter is attached as Exhibit C. 

4. Pickard registered with the Securities and Exchange 
Commission as a broker-dealer on March 13, 1962 and as an invest- 


mient adviser on November 24, 1964. It was a member of the National 


Association of Securities Dealers, Inc. and a member Firm of hoth 


the New York and American Stock Exchances, 


5. On Kovember 14, 1968, the Securities and Exchange 


Commission entered an order revoking Pickard'’s broker-dealer and 
investment adviser registrations, thereby preventing it from con- 


tinuing to do business in the activities for which it had been 


formed. On October 24, 1968, the Securities and Exchange Commis- 


sion forever barred the two principal officers and stockholders of 
Pickard, John Sackville-Pickard and Peter Sackville-Pickard, from 
being associated with a broker-dealer or acting as investment ad- 
visers. Lesser sanctions were imposed upon Joseph V. Shields, Jr., 
the executive vice-president and the third substantial sto. holder 


of Pickard. 


CIRCUMSTANCES GIVING RISE TO THE LIQUIDATION 


6. Pursuant to Rule 418 of the Rules of the Board or 

Governors of the New York Stock Exchange*, member firms carrying 
accounts of customers sre required to subject themselves to un- 
announced annual audits of their affairs by independent public 
accountants. The accountants, in turn, are required to report the 
“anancial condition of such member firms to the Exchange in re- 
sponse to a questionnaire. On September 29, 1967, Haskins & Sells, 
Pickard's independent public accountants, began a review of Pick- 
* - The text of Rule 418 is as follows: 

“Bach member organization doing any business with others 

than members and member organizations is required te 

have an annual audit of its affairs conducted, in ac- 

cordance with the audit regulations of the Exchange by 

independent public accountants at a date to be selected 

by such accountants without prior notice to the mender 

organization, and to have such accountants prepare an 


answer te the financial questionnaire of the Exchange 
based upon such audit." 


33a 


ard's books and records for the purpose of reporting the financial 
condition of Pickard as of September 30, 1967. Their report was 
due on October 30, 1967. 


7. Haskins & Sells was unable to complete their audit 


within the 30-day period allowed. Extensions were granted by the 


Exchange through December 11, 1968, and thereafter refused. 

8. In January 1968, Haskins & Sells orally reported to 
the Exchange that they were unable ‘5 perform their audit because 
of serious deficiencies and inaccuracies in the books and records 
of Pickard. Th: deficiencies ana inaccuracies are stated in detail 
in a report of Haskins & Sells, rendered without opinion and fileé 
with the Exchange in May 1968, reporting conditions as of Septen- 
ber 30, 1967. A copy is attached, Exhibit D. These conditions 
were corroborated by Exchange Examiners assigned to Pickard, in 
late January and early Ferruary 1968, to investigate the situation. 

9. Because of the conditions found at Pickard, the 
Exchange, on February 9, 1968, ordered Pickard to restrict its 
business with customers so as not to accept any orders from them 
which would require them to deliver cash or securities to Pickard 
in order to complete their transactions; no orders were to be ac- 
ceptea which required customers to deliver cash or securities to 
Pickard. Approximately one week thereafter, Pickard was restricte 
still more. Only transactions constituting liquidations of exist- 
ing securities positions were to be accepted, Pickard agreed to 
these restrictions. On February 13, 1963, to assist it in correct: 
ing the deficiencies and inaccuracies in its books, and to maxe 


them current, Pickard entered into an agreement with the Exchange 
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by which it was able to o>otain assistance from employees of the 
Exchange in this endeavor (copy attached, Exhibit £). 

10. Pursuant to the agreement, the Exchange assigned a2 
number of its employees to Pickard to work on Pickard‘s books and 
records. As it developed, however, Pickard’s books and records 
were in such poor state as to make it impossible to prepare a 
meaningful statement of Pickard's financial condition until Octobe: 
9, 1968. The statement, prepared with the assistance of Haskins & 
Sells but unaudited, shows Pickard's financial condition as of 
August 2, 1968. A copy is attached, Exhibit F. It is to be dis- 


cussed at paragraph 19, below. 


ll. The work with Pickard's books and records uncov- 


ered evidence of wrongdoing and violations of applicable law by 
certain of Pickard's officers and employees. Investigations of 
these wrongful acts were begun by the Exchange, leading to the fil 
ing of charges with the Board of Governors of the Exchange. After 
a hearing on August 7, 1968, which the persons named below at- 
tended, the Board of Governors made the following findings and 
orderea the following sanctions afZecting the principal officers 
and stockholders of Pickard: 

(a) John Sackville-Pickard and Peter Sackville- 
Pickard, respectively President and Vice President of Pickard, were 
found to have withdrawn, directly. @ indirectly,in excess of $650,000 
of Pickard’s funds without the knowledge of the other officers 
and directors of Pickard. The Messrs. Pickard were found to 
have participated in violations of Exchange rules respecting 


minimum capital, margin, segregation of securities and maintenance 
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of books and records, and to have made misstatements to the 
Exchange. John Sackville-Pickard and Peter Sackville-Pickard were 


expelled as allied members of the Exchange, that is, they were for- 


bidden to associate thereafter with any member or member organiza- 


tion of the Exchange. 

(pb) Joseph V. Shields, Jr., Executive Vice Presi- 
dent of Pickard, was suspended from allied membership for six 
months as a result of his participation in the violation of Ex- 
change rules respecting minimum capital, margin, segregation of 
securities and maintenance of books ana records. 

12. The Securities and Exchange Commission initiated 
lic proceedings of its own, on August 5, 1968, against John 
Sackville~-Pickard, Peter Sackville-Pickard, Joseph V. Shields, Jr., 
a number of other Pickard employees, ani Pickard & Company, In- 
corporated. The proceedings are discussed below, at paragraphs 

25-27. 


PICKARD'S INABILITY TO PAY CREDIT BALANCES 
OR DELIVER SECURITIES TO ITS CUSTOMERS 


JER SECURITIES 1003 
13. It appear~d in March, and more clearly in April 
1968, that Pickard lacked sufficient liquid resources ani free 
securities to pay and deliver to its customers the monies and 
securities it owed to them. Customer credit balances, that is, 
money owed by Pickard to customers on demand, substantially ex- 
ceeded its liquid assets. At the same time, Pickard had substan- 
tial bank loans which were secured by securities pledged by Pick- 
ard, many of which were customers' securities. These loans wer 


payable on demana by the banks and Pickard was not then in a posi- 


tion to meet any such demand and prevent liquidation of the 
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pledged securities by ths banks. Unless outside sources of funis 


couli be made available to Pickard, a complete collapse of Pickard 
appeared to be imminent, with concomitant substantial less to its 
customers. ‘ 
14. One possible source of such funds was the Special 
Trust Fund of the Fxchange, a trust established pursuant to the 
provisions of Article XIX cE the Constitution of the Exchange. The 
Trustees of the Fund, in their discretion, had the authority to 
provide "direct or indirect assistance to customers of a member, 
member firm or member corporation threatened with loss of their 
money or securities because such membex, member firm or member 
corporation, in the opinion or tne Trustses of the Special Trust 
Fund, is insolvent or is in such financial condition that he or it 
may be unable without assistance to meet his or its cligations to 
such customers. . .." An agreement was offered to Pickard and its 
voting stockholders pursuant to which the Special Trust Fund might 
make certain of its funds available to Pickard. Pickard ani all of 
its voting stockholders, on or about May 16, 1968, entered into 


such an agreement with the Exchange (copy attached, Exhibit G). 


The subordinated lenders of Pickard were given notice in the form 


o£ copies of the agreement. Although they did not enter into the 
agreement, they also did not object to it, and they substantially 
acquiesced as to the relatisaship established by the agreement and 
the licuidation of Pickard that followed. 

15. Under ts Agreement of May 16, 1968, Pickard agreed, , 
apon the first use by the Special Trust Fund of its monies, to the 


appointment by the Exchange ef a Liquidator to take control of the 
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property and business of Pickard for the purpose of liquidating 


its business. Pickard agreed to pay the expenses of the liquida- 
tion, including the reasonable compensation of the Liquidator an 
hip, : of the employees of the Exchange assisting in the liquidation. The 
Liquidator was empowered to retain independent public accountants, 
legal counsel ani ether agents and assistants, to assert, collect 
and settle claims, to pay claimants, and to take other steps nec- 
essary or appropriate to liquidate the business of Pickard ir ac- 
cordance with good business practice. To implement the agreement, 
Pickard and each of its voting stockholders executed a power of 
attorney (Annex B to Exhit.t G) to be construed in the “broadest 


possible manner", giving the Liquidator all powers which the 


signatories could have exercised. 


16. On May 21, 1968, with the first use of Special 
Trust Fund monies, the Agreement of May 16, 1968 went into effect. 


I was appointed by the Exchange as the Liquidator of Pickard. 


CONDUCT OF THE LIQUIDATION 


UNDER THE MAY 16 AGREEMENT 


Pickard's Books and Records: 


17. 


Pickard's books and records still required 
considerable work in order that all claimants could be properly 

: identified and paid and sums owed to Pickard be ascertained and 
collected. Pursuant to the Agreement of May 16, 1968, I borrowed 
from the Exchange the skilled personnel necessary for this work. 

' They, in cooperation with Haskins & Sclls, accomplished the tes* 
to the extent it was possible to do so. Three stsiements of 


financial conditions were prepared; a statement dated October 9, 
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1968 reporting Pickard's financial condition as of August 2, 1968; 


a statement dated December 13,° 1968 reporting Pickard's financial 


condition as of November 14, 1968, and a statement dated March 13, 


o 
1969, reporting Pickard's financial condition as of February 28, : 


1969. Copies of the statements are attached, Exhibits F, H and I 


respectively. 


18. Payment of Customers: 


A. On May 21, 1968, the Special Trust Fund de- 


posited $200,000 with Pickara's banks, as cash collateral, to secwe 


the banks in place of securities that Pickard owed to customers ana 


ather brokers and that had formed part of the collateral Pickard 


1aa pledged, and to permit the release of such securities. In June 


1968, tke cash collateral deposited by the Special Trust Fund was 


increased to $307,000. 


It remained at that level until January 1959. 


Pursuant to agreement with each of the banks, 


the Special Trust 


Fund was to become the assignee of each bank's claim against Pick- 


ard to the extent such bank found it necessary to realize upon any 


2£ the cash collateral depositet oy the Special Trust Fund in order 


to discharge all or part of Pickard's obligation to it. 


B. On May 31, 1968, the Special Trust Fund de- 


2osited $100,000 in a special bank account at Bankers Trust Comvany, 


70 be used by the Trustees to pay the credit balances owed by Pick- 


ixd to its customers. In the case of each payment, the SpecialtTrust 


"und reccived an assignment of the customer's Claim against Pickard 


-n the amount of the paymant. By July 31, 1968, the Special Trust . 


“undhad pid Pickard's customers, discharging Pickard's debt to then,in the 


amount of approximately $100,000. 

C.. As of the present, all of Pickard‘'s known cus- 
tomers and general crecitors (save the Exchange and the Special 
trust Fund) have keen paid in full with the exception of current 


items and a small number of cont sted claims. 


Ti PINANCIAL CCNDTTION OF PICKARD 


10. The unaudited Financial Statement rendered as of 


Aucust 2, 1968 (Exhibit F) indicates that Pickard was then, and 


for some time before had been, insolvent. Total liabilities, ap~ 


prowimately $3,300,000, exceeded total assets, approximately 
$2,200,000, giving rise to a deficit of some $1,100,000. Unless 
Pickard's various claims against customers, former officers and 
directors, employees and Pickard's bonding compe ny were to result 
in a significant realization of funds, the size of the deficit in-= 
dicated that none of the subordinated lenders, whose claims ex- 
ceeded $1,000,000, and none of the stockholders, could expect to te 
repaid any portion of the sums they had leat to, or invested in, 
Pickard. 

20. The Statements rendered as of November 14, 1968 
and as of February 28, 1969, Exhibits H and I respectively, show 
substanti2l reductions in Pickard‘s assets and liabilities. The 
size of the Jeficit, however, and its conssquence to the subordi- 
nated lenders end stockholders, did not change materially. It will 
be some time before the likelihood of substantizl recoveries unon 
the claims asserted by Pickard may b2 fairly estimated. The 


claims, suits and arbitration proceedings are listed and are 
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briefly describcd in Exhibit J. 
PICKARD'S INDI3STIDTSS 
TO TH NS’ YORK STOCK EXCHANGE 
27D TO THT SPECTAL TRUST PUND 
21. The Special Trust Fund had discharged Pickard's 
debts to its customers to an extent totalling $99,650. With each 
paysacnt, the Special Trust Fund received an assignment from the 


customer it had paid and became subrogated to his rights. On 


February 19, 1969, upon demand by the Special Trust Fund, Pickard 


pnid the Fund $99,650 representing the net amount paid by the Fund 


to customers of Pickard. 

22. %In January 1969, Pickard's banks foreclosed on the 
collateral they held. To cover the deficiencies remaining after 
forcelosure of the collateral pledged by Pickard, the banks fore- 
closed on the cash collateral dcposited by the Special Trust Fund, 
to an extent aggregating $168,933. The Special Trust Fund receivec 

ssignnents from, and became subrogated to, the richts of the bants 
as creditors of Pickard. Pickard has been unable +. comply with a 
deman3 by the Pund for payment of this sum, a. the total amount 
of $168,933 remains due and payable to the Special Trust Fund. 

23. The Agreement of May 16, 1968 among Pickaré, the 
voting stockholders of Pickard and the Exchange provided that Pick- 
ard would reimburse the Exchange for my salary and the salaries of 
other Exchange employees directly assisting ir, the liquidation, 
to the extent that our time was devoted to Pickard (see Exhibit G, 
para. VII). The total of such salary and other expenses incurred 


by the Exchange through Februery 28, 1969 was $316,318, of which 
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$269,648 was recovered by the Exchange out of .the proceeds of a 
sale of Picxerd's membership in the New York Stock Exchange, 
leaving a balance due of $46,670 which Pickard has been un2advle 
to pay. 

24. In summary, Pickard is inéckted to the Special 
Trust Fund in the enount of $168,933 and to the New York Stock 
Exchange in the amount of $46,670. The Special Trust Fund stends 
in the right of Pickard's banks, since the Fund discharged Pick- 
ard's obligation to its bank-creditors. The debt to the Exchange 
nrose as a necessary expense of liquidation, without which Pick- 
ard's books and records could not have been brought to a state of 
vensonable accuracy, creditors could not have been paid, and 
claims could not have been asserted in behalf of Pickard,. Both 
the Exchange and the Special Trust Fund claim as general creditors 

THE SECURITIES AND EXCHANGE COMMISSION 
PROCEEDINGS AGAINST PICKARD 

25. I have previously disc tssed the disciplinary pro=- 
ceedings brought against certain of Pickarc's officers by the New 
York Stock Exchange. On August 5, 1968, subsequent to my ap- 
pointment as Liquidator, the Securities and Exchange Commission 


initiated public proceedings against Pickard and a number of its 


officers and employeas based upon acts committed prior to the on- 


set of the liquidation. 
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26. The complaint (copy attached, Exhibit K) charges 
the respondents with wilfully violating, and wilfully aiding ana 
abetting violations of, the securities laws, in numerous ways. 
Respondents are charged with selling unregistered stock, with 
snindjucanti of the market, with effecting transactions through 
dummy accounts, with making untrue and deceptive and misleading 
statements, with unlawfully extending and maintaining credit to 
customers in violation of Regulation T, with failing to keep ac- 
etreke cobra records and accounts, with wrongfully commingling 
customers’ securities without their prior consent and wrongfully 
hypothecating such securities, with failing to file a certified 
report of Pickard's financial condition for the calendar year 1967 
within the time required, and with other viclations of the 
Securities Laws. 

27. ‘The charges filed by the Securities and Exchange 
Commission resulted in the following dispositions: 


A. With the approval, or acquiescence, of all 


of Pickard's voting stockholders, offiters and directors, a set- 


*. 
~ 


tlement was negotiated on behalf of Pickard with the staff of the 
Securities and sxchange Commission, and approved by the Commission 
(see Stipulation and Consent and Offer of Settlement, Exhibit L). 
On November 14, 1968, tie Commission ordered that the broker- 
dealer and investment adviser registrations of Pickard be revoked 
(copy of order attached, Exhibit M). Subsequently, the broker- 
dealer and investmant adviser registrations of Pickard in the 
several states in which it did business were withdrawn or revoked. 


B. On October 24, 1968 the Securities and 
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Exchange Comnission issued findings and a bar order against respon‘ 


ents John Sackville-Pickard and Peter Sackville-Pickard (copy at- 


tached, trbibit N). It was ordered that "John Sackville-Pickare 


and Peter Sackville-Pickard be, and they hereby are, barred from 
being associated with a broker-dealer and from being an investment 
adviser." | 

C. Disciplinary action was taken, as well, against 
Joseph V. Shiclds, Jr., Executive Vice President and a Director of 
Pickard, and against other employees of Pickard. (Cosies of the 


relevant orders are attached. Exhibits 0, P and Q.) 


“THE PRESENT PARTIES AND INTEREST 


a SD 


28. Pickard, as a result of its insolvent financial 
position and of the bar orders issued by the Securities ana Ex- 
change Commission against it and its principal officers, can not 
again become active as a broker-dealer or investment adviser. 
Pickard's remaining assets, to which the parties presently in 
interest must look for payment of their claims, are the clains, 
lawsuits and arbitration utonnilidgs asserted by Pickard (see 
Schedule, Exhibit J). Parties with claims against those assets 
are: 

A. General Crejitors: 
(1) The plaintiff, the New York Stock 
Exchange, to the extent of $46,670; 
(2) The Special Trust eund, to the extent of 


$163,933. 
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B. Subordinated Creditors: 

(3) The subordinated loans of four of the 
subordinated lenders of Pickard matured at different dates in 
early March,1968, but could not be repaid to them on their de- 
mand because of the doubt that then existed as to Pickard's 
solvency. By agreement, the subordinated accounts of these 
creditors were placed in escrow with appointed custodians, ana 
so remain presently. The aggregate valve of these escrows as of 
the dates of the opening of the escrows, in mid-March 1968, was 
$293,249. Pickard and the four subordinated lenders are present- 
ly involved in arbitration proceedings and litigation as to these 
escrows. 

(4) Subordinated lenders of Pickard and 
debenture holders had claims aggregating, as of February 28, 1969 
$802,867 (see Schedule, Sxhibit A). 


C. Stockholders: 


(5) The voting and nonvoting stockholders o: 


Pickard, if assets prove sufficient, may have a claim to the ex- 
tent of their ownership interests. A schedule of stock ovmership 
is etached, Exhibit B. 
POSITION OF THE LIQUIDATOR 
WITH RESPECT TO THESES PROCS=SDINGS 

29. The purposes for which I took ofZice have been 
accomplished. The books and records of Pickard have been put in 
order, insofar as that wes prectical, Financial loss for the 
customers of Piclard has been averted. All claims of Pickard 


showing promise of significant recovery have been asserted. 
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30. Because of the reasons stated in this affidavit, 
I ask that the Court relieve Pickard of the duty to file and serve 
an Answer. By giving the various parties in interest notice ani 


; an opportunity to present their-views, the Court will be fully 


apprised of the position any such party might wish to take. 


31. No previous application for this relief has been 


Sworn to before me 
day of March, 1969 
f At 


2 


JOHN P, FOYNES 
Notary Public, State of New York 
No, 31-1294125 
Qualified in New York County 
Commission Sapires March 30, 1969 
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Exhibit B to Bishop Affidavit—February 
Agreement between Pickard and 
_New York Stock Exchange 


“AGREEMENT made as. ‘of. =e 13th “day ee) oe 
February; 1968, between. PICKARD & CORPARY, INCORPORATED 
("Pickard Corporation") and’ NEW: YORK STOCK EXCHANGE 


("the Exchange"). 

WHEREAS, Pickard Sirpebatanis has decided to 
transfer or ‘deliver as promptly as possible. Bad, of its 
customers! accounts in/accordance with the instructions 
of such. customers and, in order to aeeonpain this 
objective, must, among other things and insofar as 
practicable, establisn its books and eae on & 
current, compicte and accurate basis; and 
: . WHEREAS, Packard Corporation has solicite 
the assist ance of tne Sxchange in Shis connection and, 
in particular, has requested the Exchange to supply” 
addict tioned personn22; 

- NOW, THEREFORE, in consideration of the 


VESOI ACE, 


Pickard eres cuca agrees that Pickard 
desea: and not the caer avai shall be solely 
responsible and liable vor all acts and/or omissions 

of any Exchange employce heretozore or baveatter pere 


forming services for ‘Piokard! Corporat sion to. the sane 


extent 2s thougn such services were performed by 

an employee of Pickard Corporation, and Pickard 
Corporation hereby agrees +o indemnify, ane harmless 
and defend | tne Exchange and each of its officers, 

ada cial and employees £ from and ‘against any and all 
suits, proceedings at law or in equity, and any and 

all liability, ‘loss or: damage, including reasonaole 

at veomneys' fees, arising out of or in connection wien 
any. ‘act: or. omission ‘by any Exchange employes performing 


ansr such ‘services for Pickard Corporation. 


IX WITNESS WHEREOF;; whe, undersigned have 
executed this ‘Agreement as. oo the day and year first 


above “weepten. 


fae & “d NY, yt tED, 


tohtle 


ae 


gOLe heal 
—_——— 


Tee ee enere CKxeara 
Vice President Secrevary= 


See — 


Josepn V. Sniclds, 
Beecutave Vice Cheeni 
Director 


varren C. Crundacr 
Vice President~Director 


Alvert &. Posener 
Vice haute 


letter Dat Ney AMS 


Hayes A, Noel, } 
Assistant Vice eae 
Director 


ae oa ge Lf. ‘I 
7 json AY Scnvierz, Jy. 
mo Vice President-Director 


NEW YORK STOCK EXCHANGE 
ee fe ast? 


i. f a ai 
eee . oe 
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_ Exhibit C to Bishop Affidavit—-May Agreement 
between Pickard and New York Stock Exchange : 


AGREEMENT dated as of May 16, 1968, between 
phe NEW YORX STOCK EXCHANGE (the "sxchenge"), PICKARD & 
COMPANY, INCORPORATED ("Pickard"), and one or more voting 
and nonvoting stcckholders of Pickard, debenture-nolders 
of Pickard, subordinated lenders of cash and/or securities 
to Pickerd and customers of Pickard subordineting their 
claims egainst Pickard (each of such stockholders, 
debenture~noléers, lenders and customers, whether or 


not signatories hereto, being hereinafter referred to 


WHEREAS, Pickard has decided to transrer or 
Geliver all of its custemers' accounts and has solicited 
the assistance of the Exchange in this connection; 

WHEREAS, a portion of the Spectal Trust Fund 
authorized by Article XIX of the Constitution of the 
Exchange (the "Funé"} may, under certain circumstances 
and at the absolute discretion of the Trustees ef such 
Special Trust Fund (the “Trustees"), be hcreafter used 
for the purpose of providing direct or inairect as- 
sistance to customers of Pickard threatened with loss 
of their money or securities begause of the financial 
condition cf Picka 

» in consideration of the premises 


covenants herein contained, the parties 


hereto agree as follows: 


i. 


ql. 


Pickard egrees: 


A.) 


B.) 


Cc.) 


That no new commitments by or on 

behalf of Pickard will be made without 

the prior written consent of the 
Exchange. 

Taat no new customer account will be 
Opened or accepted by Pickard, and no 
securities transactions other than 
liquidating transactions will: be mace 

in firm or any customer acco int, without 
the prior written consent of the Exchange. 
That it will continue to asx for customer's 


instructions and will transfer its custon- 


ers' accounts in accordance with such 


instructions as soon as practicable. 


bach of the signatories hereby agrees that, in the 


event the Trustees loan any cash, securities or 


other property to Pickard, or expressly 
any Obligation of Pickard to any one or 


creditors, or pey all or any portion of 


gation of Pickard to any one or more of 


guarantee 
more of its 
any obli- 


its creditors 


(any suci. loan, guarantee, or payment to be made only 


in the absolute discretion of the Trustees), any and 


all such loans shall be repaid the Trustees by 
Pickard in full, any ane all such guarantees 
shell be discharged in full and any amounts ex- 
pended by the Trustees pursuant to any such 
guarantee shail be repaid the Trustees by Pickard 
in full, and the total amount of any and all 

such payments by the Trustees to creditors of 
Pickard shall be repaid. the Trustees by Pickard 

in full, before any payment is made on any cleim— 
of any of she undersignee ageinst Pickard for the 
return of capital, or for the return of property 
endfor casn loaned to Pickard, on a sudordinated 
basis, or for interest thereon, or for salary 

or other compensation (other than such salary or 
other compensation as may be agreed to by the 
Exchange. In the event any payment is made 
to,-or for the benefit of, any of the undersigned, 
on or in satisfaction of any such claim, before 


‘repayment {n full of any and all loans es may be 


‘made by “ae Trustees to Pickard has been completed, 


or wnaile any guarantee by the Trustees remains 
outstanding or before repayment in full of any and 


all emounts exyended by the Trustees pursuant to 


any such guarantee, or before repayment in full to 


we 
Pas 
wt 


the Trustees of any and all payments made by 
them to creditors of Pickard, the undersigned 
to or for the benefit of whom any such payment 
is made (and his or her heirs, executors, ad-= 
ministrators, successors and assigns) hereby 
agrees that, forthwith on demand, he shall 
return the full amount of such payment, or the 
proceecs thereof, to Pickard for the benefit 
of creditors of Pickard otner than the under-~ 


signed. 


Notwithstanding any provisions of this Agreement, 
and whether or not Pickard has complied or is 
complying therewith, the Chairman of the Board 
of Governors of the Exchange and the Board of 
Governors may at any timé exercise any power or 


powers uncer the Constitution of the Exchanre 


(ihclucing Article XIIZ thereto) or the Rules of 


the Board of Governors. 


IV. There is heredy appointed a consulting committee 
(herein the Consulting Committee) composed of each 
of the Directors of Pickard, namely: John Sackville- 
Pickard, Peter Sackville-Pickard, Joseoh V. Shields, Jr., 


Hayes A. Nocl, Jr. and Jonn A. Schwarz, Jr. Each 


member of tne Consulting Committice agrees that 

he will not resign as a Director of Pickard 

without the prior written consent of the Exchange 

and will be available during normal business hours 

to assist and cooperate with tne Liquidetor herein- 
after referred to. It is agreed that the Consulting 
Committee shall meet at the call of the Liquidavor 

or a majority of its members and that the Liquidator, 
or his personel representative, shall attend each 
meeting of the Consulting Committee of which the 
Liouicator is given reasonable notice. The Liquidator 
sh2ll keep the Consulting Committee informed as to 
all questions of policy affecting tne liquidation 

of the business of Pickard and shall consult witna 

the Consulting Comaittee with respect to such matters 
of policy. 

During such period as a member of the Consplting 
Committee is evailable to the Liquidator during 


normal ousiness hours, such member shall be paid 


a selery by the Liquidator at the rate of $12,000 


per annum in the case of each of Messrs. Shields, 

Noel and Schwarz (plus, in the case of Mr. Shields, 
ne shall continue to receive his usuel commissions 
on the Sincere and Company account so long as thar 


account is continued with Pickard), and av the 


rate of $16,000 ver annua in the cease of Peter 
Sackville-Pickard end at the rate of $18,000 

per annum in the case of Jonn Sackville-Pickard; 
provided, however, that the Liquidator may at 

any time terminate the requirement that any member 
of the Consulting Committee snall continue to 

be available to him, in which event the salary 

to such member shall terminate, or may require 
John and/or Peter Sackville-Pickerd to continue 
to be availadle only during 2 specific number of 
hours each dey or week, in which event the salary 
of such member shall be at an hourly rate which, 
in tne opinion of the Liquidator, is eauivelent 


to the annuel rate of salary for such member speci- 


fied above. 


A majority of the members of the Consulting Cormittee 
snall have full povrer and authority on behalf of 
Pickard, at any time and from time to time (2) 


to accept for and on behalf of Pickard any loan 


of money to Pickard which mey at any time in the 


cure be made by the Trustees, any such loan to 
be payaole on demand, to bear interest at the rate 
of 6% per ennum, -end to be evidenced by, and subject 
to all the terms and conditions of, a note sub- 


stantially in the form attached hereto as Annex A, 


Vv. 
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and to execute on dehalf of Pickard and deliver 
any such note (any such loan of money being 
hereinefter referred to as 2 "Loan"); and (b) 
to enter into, execute and deliver on behalf of 
Pickard any agreement or agreements or power of 
attorney supplemental to the Power of Attorney 
attached hereto as Annex 3B, or any other instru- 
ment required by the Exchange end deemed eppropriate 
by such Consulting Committee relating to this 
Agreement, the business of Pickerd or the liquidction 
thereo2. 

In the event that any amount is expenced 
by the Trustees pursuant to any guarantee by the 
Trustees of any odligetion of Picxard, or in 
the event that any pzyment is mace by tne 
Trustees to any creditor of Pickard, then, upon 
request by the Exchange, Pickard shall execute 
end deliver to the Trustees a note substantially 
in the form attached hereto as Annex A, in the 


‘full enount of any such expenditure or payment. 


Pickard and each Participant hereby egrees that 


the proceeds of any Loan received by Pickard fron 


the Trustees shell be placed in @ special account 


with a member of the New York Clearing Eouse 
other then any bank to which Pickard is indebted 
end that tne balance in such special account 
from time to time shall be used by Pickard 


solely for one or more of the following purpes:s: 


1.) ‘to make full or partiel payment 
of any loan or loans due any dark or banks se-~ 
cured by Pickard's customers’ securities, in 
order to secure the release of such securities; 
provided, however, that for the purpose of 


obtaining the release of customers' securities 


pledged to secure eny loan, Pickard shall not 


pey 2n amount in excess of the then market value 
of the securities sougnt to be released fron 
such loan without first obtaining the written 
eonsent of the Exchange; 

ii.) to pay any one or more credit 
belances owed to any Pickard customer as & 


customer; 


4ii.} to pay any amount or amounts here- 
tofore received from other brokers in connection 
with the loan by Pickard of customers’ securities, 
in order to ootain the return of such securities; 

iv.) to pay any amount or amounts to any 


other broker representing the cost of securities 


urchesed by Pickard for customers, wnich securities 
Pp 2 


have not been receivee from such other broker or 
paid for by Pickaréd; 
v.) to purchase, if necessary, any secur- 
ity or sécurities owed to any customer of Pickard; 
vi.) to pay any other crecitor or creditors 


J s 


of Pickard (other than with respect to eny pro- 
prietary account) if it appears thet such payment 
is necessary or advisable to protect customers 
of Pickard, including customers whose accounts 


have been paid or delivered to others. 


From end after the dete on which the first Loan, 
or the first guarantee dy the Trustees oF any 
obligation of Pickard, or the first payment by 
the Trustces of all or any portion of any obli- 


gation of Pickard to any of its creditors, is 


made, the Exchange snail nave the right to appoint 
such person then in its employ as it mey choose 
as Liquidator of the business.of Pickerd. It is 


agreed that prior to the close of business on 


Monday, May 20, 1968, the Trustees will not make 


‘any Loan to Pickard, or guarantee any obligation 
of Pickaré, or make ény payment of all or any 
portion of any obligation of Pickard to any of 

its creditors, without first obtaining the consent 
of not less than 2 najerity of the members’ of 

the Consulting Committee, and thet after such date 
eny such Lo2n or guarantee or payment to creditors 
by. the Trustees may be made without the consent 

or the Consulting Comnittce or any member thereof, 
unless the Consulting Committee is successful in 
setisiying the Exchange thet no such Lean, guat- 
entee or payment to creditors by the Trustees 
should then be made. any appointment of a Liquidator 
shall..be evidenced by @ written notice by the 
Exchange addressee to Pickerd end delivered to the 
principal office of Pickard. 

Pickarea and each of the Participents agrees, co- 


incident with his execution of this Agreement and 
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e+ the reouest of the Exchange, to exerute @ 


general power of attorney substentially in the. 


form of Annex B attached hereto. Pickard and 


each of the Participants who signs this Agreement 


further agrees, following the appointment of the 


Liquidetor vy the Exchange as herein provided, 


(1) to cocperate fully with the Ldauidetor, (14) 


to execute all such additional powers of avtorney 


es may be prescribed by the Exchange in fevor of 


eny person then serving as Liquidator, and (141) 


excépt as directed by the Liquidator, to refrain 


fron doing any act or thing, on behalf of Pickard, 


which the Liquidetor is authorized to do by any 


such power of attorney. ; 


Tne Licuidetor shall serve as such. until such yr 


tine as the Exchenge shall terminate 212 powers 


i « & Py -@ 
of ettorney executed by Pickard or eny Participant. 


in favor of the Liquidator, by written notice to 


Pickard and each such Participant delive ed to’ 


the principal office of Pickerd. At 


If any person eppointed by the Exchange as Liquidator Mi 
hs 


of-the business of Pickard shall resign or be 


Vit. 


60a 


-wnable to serve, his successor shall also be 


a person designated by the Exchange in a written 


notice by the Exchange addressed to Pickard and 


delivered to the principal office of Pickard. 


Pickard agrees that, on request by the Exchenge, 

4% will reimburse the Exchange the fll amount 

of any reasonable compensation paid by the 

Exchange to the Liquidator or to any other Exchange 
employee with respect to that period of time 

while the Liquidator or such other Exchange employee 
is engaged in assisting Pickard or in the liquide- 


tion of its business. 


Whenever the Liquidator is e person other then 
en employee of the Exchange, Pickard agrees to 
compensete him in such amount es mey be agreed 
by the Consulting Committee named in Section IV 


hereof and the Fxchange. 


: imtiediately following his appointment by the 


Exchange, the Liquidator shall teke control of 


the business and property of Pickard for the 


ae 
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purpose of licuidating tne business of Pickard 
and shell proceed as follows in connection with 
the liquidation: 

i.) he shall promptly take such steps 
as he mey deem practicable to reduce Pickard's 
operating expenses and to dispose of Pickard's 


saleable assets; 


4i.) he shall have power to retain inde- 
pendent public accountants, consultants, counsel 
end other agents and assistants and shell heve 
power to augment and reduce or eliminate the 
staff of Pickard; 

iii.) ne shall, es soon es practicable, 
assert end collect or settle all clains and rights 
of Pickard; 

iv.) he shall pey any claim against Pickard 
considered by hin to be @ valid claim of any 
Pickard customer or other creditor; | 

v.) he shall take such other steps es. 
he dcems necessary or appropriate to liquidate 
the business of Pickard. 

It is egreod hat, consistent with the auty of — 


tne Liquidator to effect a feir and orderly 


62a 


licuidation of the business of Pickerd to enable 
prompt settlement with its customers, the , 
Liquidator shall act in accordance with whet 


he deems to be good business practice. 


IX. Neither the Liquidator, any Trustee, nor any 
party to this Agreement, shall accuire by this 
Agreement or dy anything done pursuant to it any 
interest in the ousiness or assets of Pickard 
“other than the interests, powers and rignts uhich 
are specifically grented vy this Agreement. 
Neither whe Liquidator, the Exchange, nor any 
Trustee, shell by reason of this Agreement, or 
of anything cone pursuant to it, be or become - 
@ partner of, or joint adventurer with, Pickard 
or any. other of the undersigned, and neitner 
this Agreement nor anything done pursuant to it = 
shall create a partnership, joint venture or : 
other association between any two or more of the 


parties to, tnais Agreement. 
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Neither the Liquidator, nor Pickerd, nor any 
Participant, nor any other’ person, shall have any 
right of recourse or indemnity ageinst the Excnengs, 
the Trustees, the Fund, or any memocr, allied member, 
governor, officer or employee of tne Exchange in 
respect of any loss, liability, claim or damage 
susteined as a result of the execution or perforn- 
ence of this Agreement’ or any action taxen: or failure 
to ect in connection therewith. Nothing nerein 
shall be deemed to affect any right-of indennizicne 
tion the Liquidator mey have under Section 12 of, 
Article IIJ. of the Constitution of the Exchenge. 

No person other than e party to this Agrecnent 
shell have any rights under it. 

(nis Agreement shall be deemed to be & contract 
me.de under, shsll be construed in eccordance with oni 
governed by, the law of tne State of New Yorx end 
shell be binding upon esch of the parties hereto end 
their respective heirs, executors, edministrato-s, 
successors and essigns. 


This Agreement may ve signed in any numder of 


— 


counterparts, no one of which need’contain the 
Signatures of all parties signing this Agreement, 
and as many of such counterparts as shall together 
contain the signatures of ali of the parties who 
sign this Agreement shall constitute one and the 
same instrument. 

This Agreement shall be effective as to each 
individual party signing this Agreement immediately 
upon the execution of this Agreement by such party 
and shall continue in effect as to such party 
whether or not executed by all other individuals 
who are within the definition of the term 


“Participant” 


es used herein. 

This Agreement sasll remain in effect not- 
withstanding the sale or other disposition by any 
voting stockholéer of Pickard of his membership in 
the Exchange. 

While not executed by or on benalf of the 
Trustees of the Special. Trust Fund of the Exchange, 


it is agreed that such Trustees shall have all the 
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benefits hereof as though they were parties 


hereto. 
IN WITNESS WHEREOF, each of the undersigned 
has executed this Agreement or will cause the same to be 


executed on his behalf as of the date first above written. 


NEW YORK STOCX EXCHANGE 
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Albert ©. Posener 


yal h \ by 


Hayes A. Noel, i 


‘ Lt Abo, Qe wait 


Jonn A. schwarz JY. 


oe COMPANY, INCORPORA 


qi pyle ine 
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HOLDERS OF NONVOTING STOCK 


"Prancis G. Brewer 


John Mackcy 


oe ee 
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GC. Fink Fischer 


J. eTank INompsca 


Ruby Grice Bravae> 


beulan G. Halt 


Statton K. Ours 


bonela Bl Pierson 


Jean B. fiscner 


George FL Wiveicen 


wn ANCHONT Be PGanOLLi, Jie 


Helen k. Sartelas 
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———"udrey ©. sackvilia=vi 


Thomas He Magness, Jr. 


SUBORDINATED LENDERS 
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foe) 
by) 
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CUSTOMERS SUSORDINATING *LALIS 


SATE OF NEW YORK ) 
- $3 S&S. 
coum’ OF NEY YORX) 


pw 

mthis' ) dey of M\c, , 1968, defore 
me, 2 notary pudlic within and for said County, personally 
epoeared JOZN SACKVILLE-PICXARD, who, being by ne culy 
svozn, Gid depose and say thet ne is the President of 
PICKARD @ COMPANY, INCORFORATED, a corporation; thet he 
knows che sexi of szié corporation; that the seal efrixed 
to the forezoing instrument is such corporate seal; thet 
it wes so arfinxned by order of the Board:of Directors of 
saic corporation; and that he signed his neme thereto 
by iixc order. 


of 
| PF oO =e oe 


con IN 


Notary Puoiic 


RTIMER GERS=R 
‘ste Of New York 
26EA3 County 
Cab 30, 1585 


ANNEX A 


AGREEMENT between the Trustees of the Special 
Trust Fund of the New York Stock Exchange (hereinafter 
called the “Lender") and PICKARD & COMPANY, INCORPORATED, 
of 55 Broad Street, New York, N. Y. (hereinafter called- 
the "Corporation"). Subject to the terms and conditio.is 
hereinafter set forth, the Corporation promises to pay 
to the Lender or assigns on demand, at the principal 


office of the Lender, $ — » and interest thereon 


tf 


at the rate of 6% per annum from the date hereof payable 


on the last day of each calendar quarter. 

The Lender agrees for itself and assigns (a) 
that the obligaticrs of the Corporation under this Agree- 
ment with respect to the payment of principal and -interest 
are and shall be subordinate in right of payment and 
subject to the prior payment or provision for payment 
in full of all valid claims of all present customers of the 
Corporation as customers of the Corporation and (b) that 
the holder hereof shall not be entitled to participate or 
share, ratably or otherwise, in the distribution of the 
assets of the Corporation until all claims of all present 
customers of the Corporation as customers of the Corporation 


have been fully satisfied, or provision has been made therefor. 


2 
The Corporation agrees that it shall not pay any 
claim of any stockholder or debenture holder of the Corpora- 


tion as such stockholder or debenture holder, or any claim 


of any subordinated lendex of cash and/or securities to the 


Corporation as such subordinated lender, or any claim of any 
customer of the Corporstion who has subordinated such claim 
‘to the claims of other creditors of the Corporation, until 
the peyment in full of the obligation of the Corporation 
hereunder, together with accrued interest thereon. 

Default in the payment of interest shall not 
accelerate the maturity of the obligation evidenced hereby 
and payment of the same shall remain subordinate as herein 
set forth. 

This agreement shall be binding upon the parties 
hereto and their respective successors and assigns. 

This instrument embodies the entire agreement 
between the parties hereto and shall be construed in accor- 
dence with and governed by the laws of the State of New York. 

IN WITNESS WHEREOF, the parties hereto have set 
their hands and seals this day of 5s Sa0 s 

PICKARD & COMPANY, INCORPORATED 


):\ eee anne 


TRUSTEES OF THE SPECIAL TRUST FUND 
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- KNOW ALL MEN SY THESE PRESENTS thee effective 
from ané after cclivery <0 ‘the princinal office of. Pickard 
& Company, Incorporatec (the "Corgorasion") at 55 Broad 
Street, wew Yorx, New York, of a written notice from the 
New York Stock Exchange (the “Exchange") designating the 
person appointed oy the Exchanys to serve as Liquidator 
Of the Susiness OF the Corp ration a 1Gn Sas 
Agreements Catec as oF May lo, em the Sxcheonse 
the Corporation and various >a. 63 23 egies 
therein (the "Agreement"), the Corporation, and each of 
the other signatories hereto, in whatever capacity he may 
act, in order more fuliy to carry out the, terms of the 
Agreement, by these presents Coes make, constitute and 
appoint the person so appointed by the Exchange and any 
successor thereto appointed by the Exchange es provided 
in whe Agreement (hereinafter referred to as the "Agent") 
~the true and lawful attorney and agent of and for the 
Corporation and each of the other signatories hereto, end 
in the neme, place and stead of each of them or in the 
Agent's own name or in his namé as Liquidator to do any or 
ell of the following acts and to exercise any or all of 
the following powers on behalf of the Corvoration or any 
other signatory hereto (except SO as to change tne odlize- 
tions of the Participants under the Agreementjes with respect 
to the Exchange) end e2cn of the signatories icreto intends 
that the same de construed in the broadest possidle manner 
end be not limited to their strict technical or legal 


meaning. 


1. General business. (a) To the extent thet an 
agent is permitted oy law thus to act for a orincipal, to 
discharge and to verform any duty or liability and also to 
exercise any rignt, power, privilege or cpotion which the 
Corporation hes, or claims to Gave, under any contract or 
egreement, and to enforce the terms of any such coatract 
Or agreement by: action, proceecéins or otherwise, as the 
Agent shall think to be desirable or necessary; 


(b) to exercise in person or by proxy or to 


enforce by action, proceeding or otherwise, any right, 
power, privilege or option wnaich the Cerporation has, or 
any signatory hereto on behalf of the Corporation has, es 
the holder of any bond, share, or other security or 
dastrument of similar character; 


c) to carry out, to continue, to modify, to re- 
negotiate, to extend and to terminate any contractual 
arrangements made with any person, firm, association or 
corporation whatsoever by the Corporation or any signatory 
hereto on oenall of the Corporation prior to the execution 
or effectiveness of. this power Of attorney; 


(¢) to demand, to recetve or te obtain by action, 
proceeding or otherwise, any mone:, or other thing of value 
to which the Corooration, or any signatery hereto on behal? 
of the Corsoration, is or may become, or may ciaim to be 
entitlec a3 the proceecs oF any Dusiness cperation of the 
Corporation, to disburse or to uttlize any thing so received 
in the lieuLdetion of tne business of the Corporation, anc 
to reimburse Kinself for any exdenditures proserly a2de by 


him in the execution of the powers confer ed upon him in 
this power Of attorney; and 


(e) to pay claims of customers and other creditors 
of the Corporation, and to take all action end do all things 
necessary or deemed by the Agent appropriate or desirable in 
this connection, including, without limitation, purchesing 
or redeeming from loan or pledge any securities necessary to 
enable the delivery of customer accounts, and selling securi- 
ties to close out open positions. 


2. Banking Transections. (a) To continuc, to 
modify and to terminate any ccposit account, or other banking 
arrangement made by the Corporation or by any signatory hereto 
on behalf of the Corporation prior to the execution or effec- 


tiveness of this power of attorney; 
2 


b) to open either in the name of the Agent alone, 
or in the neme of the Corporation alone, or in botn their 
names jointly or otherwise, a deposit account of any tyne 
with any banxer or in any banking institution selected by 
the Agent, to hire such safe deposit box or vault space and 
to maxe such other contracts for tue procuring cf other 
services made aveilable by any such banker or banking instie 
tution as the Agent shell think to be desirable; 


fe) to make, to sign and to deliver Corporation 
checks or drafts for any purpose hereunder, to withdraw by 
check, order or otnerwise any funds or property of the 
Corporation deposited with, or left in the custody of, any 
banxer or banking institution, wherever located, either 
before or after the execution of this power or attorney; 


{d) to prepare from time te time financial state- 
ments concerning the assets and liabilities or income and 
expenses of the Corporation, and to deliver statements so 
prepared to any dbanxer, banking institution or other person, 
nom the Agent belicves to be reasonably entitled thereto; 


(e) to receive statements, vouchers, notices or 
ther documents trom any bank or banking. institution wit: 
respect to any matter in which the Corporation has, ox cieins 
to have, an interest and to act with respect thercto; 


(f) to have free access et eny time or times to 
any safe deposit box or vault to which any one or more signe-~ 
vwaotda 


torics hereto, as an officer or director of the Corporetica, 
migz.t have access, if personally present; 


to borrow money by dank overdraft, or by 
promissory note of the Corporétion given for such period — 
and et such interest rate es the Agent shall select, to give 
sucn security out of the assets of the Corporation as th 
Agent snall think to be desirable or necessary for any such 
borrowing, to pay, to renew or to extend the time of nayment 
of eny note so given or given by or on denal? of the Cerpora- 
tion, and to procure for the Corporation & loan froa “ay 
ctocx or comnocity exchanze, danker or dJanking inst 

wa 


tee 
. 
ul 

- 

-“ 


by eny other procedure made availedle by such exchang 


banzer or institution. 


ee 
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(h) to meke, to assign, to indorse, to discount, 
to guarar.tee, and to negotiate, for any ene S13, purscses, 
all promissory notes, bills of exchange, cnecxs, crafts o> 
other negotiable or non-negotiable paper of the Corporatisa, 
or payable to the Corperation or to its orces, to receive 
the cash or other proceeds of any such transactions, to cce 
cept any bill of exchange or drart d>awn by any person upon 
the Corporation, and to pay it when Cue; 


(4) to receive for the Corporation and to deal » 
in and with any trust receint, warehouse receipt or other 
negotiable or non-negotiable instrument, in which the Co>po- 
ration nas or claims to have an interest; 


(j) to apply on behalf of the Corporatioi; for 
and to receive letters of credit or travelers checks fron 
any banker or banking institution selected by tne Agent, 
giving such indemnity or other agreements in connection thore- 
with as the Agent shall think to be desirable or necessary; 


(x) to consent to an extension in the time of pay- 
ment with respect to any_commercial paper or any banking 
transaction tn which the Corporation has an interest or by 
which the Corporation is, or might be, affected in any ways 


(1) to pay, to compromise or to contest, taxes 
or essessments with respect to the Corporation or any in- 
terest therein or income therefrom and to apply fer reruncs 
in connection therewith; and 


(m) to demand, to receive, to obtain by action, 
> Or Otherwise any money or other thing of veira 

cne Corporation is, or may become, or may clain 
to be, entitled as *.1e proceeds of any banking transaction 
conducted by the Corporation itself, or by the fgent in she 
execution or any of the powers described narein, or partly 
by the Corporation and partly by the Agent so acting, to 
Gisburse o> to ucilize anything so received fer purposes 
enumerated herein, and. to reimburse hinself for any expenc~ 
atures properly made by him in the exccution of the powors 
conferred upon him by tnis pozer of attorney. 


3. Bonds end Sheres. (a) To sell (including 
enort sales}, to exchange, to transfer, either with or 
without a guaranty, to release, to surrender, to hyoovhe- 


cate, to pledze, to revoke, create or modify a trust or to grant 


options concerning, to loan, to trade in, or otherwsse 

to dissose of, any bond, share, security, instrument of 
Simtilar character, comnodity interest or any instrunsnt with 
resscct thereto, owned, o: cinimed to be owned, by the 
Cornoration, by any signatory hereof on dehelf oF the Corpo} 
ration or by any customer of the Corporation or to guarénty 
eny signature with respect thereto;, 


(d) to release in whole om in purt, to assign the 
whole or 2 part of, to satisfy in whole or in part, end to 
enforce dy action, proceeding or otherwise, any plecse, 
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tncumbrence; lien cr other claim as to any bead, shere. tnsccr- 
ment of similar character, commodity interest or esy =-st>s 
with respect thereto, wnen such pledge, incundrance, lien o> 
other claim is owned, or claimed to de owned. oy tae Covperetion 
or by eny signatory hereto on benalf of the Corporation; 

? 

-(c} to do any act of management or of conservatics 
with resvect to any done, snere, security, instrument of sinilar 
cherecter, commodity inverest or any instrusens. with respe:c 
‘thereto, owned or claimed to be owned dy the Corporavion, at 
any signatory hereto on penalf of the Corporation or oy any 
customer of the Corvoration in which the Corporation or any sig- 
natory hereto on Lehalf of the Corvoration has or clains to have 
an interest, including by way of illustration, but not of re- 
striction, power to insure egainst eny casualty, liaoility or 
loss, to obtain or to regain possession or to protect the Corpo- 
ration's interest therein by action, proceeding or othervise, 
to pay, to compromise or to contest taxes or assessments, to 
apply for refunds in connection therewith, to consent to and 
to participate in any reorganization, recapitalization, liquic2a- 
tion, merger, consolidation, sale or lease, or other change in 
or revivel of 2 corporation or other association, or in the 
finencial structure of any corporation o> other association, oF 
in the priorities, voting rignts, or other special rights with 
respect thereto, to become a depositor with any protective, : 
reorgenization or similer commitvee of the boné, skere, security, 
other instrument of similar character, commodity interest oF eny 
instrument with respect thereto, belonging to the Corperation or 
to any signatory hereto on dehalt of the Corporation, +o axe 
eny payments reasonadly incident to tne forezoing, to exercise 
or to sell any. option, conversion or similar right, to vote in 
person or dy the granting or a prozy (with or without the power 
of sudstitution), either discretionary. general <= otheruiss, 
for the accomplishment of any oF the purposes emw.. rated herein; 


(4) to carry in the name of 2 nominee selected by the 
Agent any evidence of the ownership of any bond, share, s surity, 
other instrument of simtlar character, commodity interest or 
instrument with respect thereto, belonging, or cleimed to belongs, 
to the Corporation or any signatory hereto on behalf of the Cor- 
poration or by any customer of the Corporation; 


(e) to employ, in any way believed to be éesirabdle 
by the Agent, eny bond, share, security, other instrument of 
similer character, commodity interest or any instrument with 
respect thereto, in which the Corporation or any signstory 
hereto on benelr of the Corporation has or clains to have any 
interest, for the protection or continued operation of any 
speculative or margin transaction versonally dogun oF personally 
gueranteca, in whole or in pert, by the Corporation or by any 
signatory hereto on vehelf of the Corporation; 


(f) to demand, to receive, to obtain by action, 
proceeding or otherwise, any money or other thing of value. to 
whieh the Corporation is, or may become, or ney clain to be 
entitled as the vroceeds of any interest in a bond, share, 
security, other instrument of Similar character, comnodity 
tnteress or any instrument with respect thereto, or of ons or 
more of tne transactions enumerateé herein, to conserve, to 

wes o~ to utilize envtning so reccived for 


oe 
invest, to disduz 


es 
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purposes enumerated herein, and to reisiurse himself for 
eny expenditures properly made by him in tne execution of 
the powers conferred on him by this power of attorney; ane 


(6) to agree and contract, in any manner, 4nd With 
any broker or other person, and on any terms, which the Agent 
may select, for the acconplichment of any of the purposes 
enumerated herein, and to perform, to rescind, to reform, <o 
release or to modizy eny such agreement or contract or any 
otner similar agreement mace by or on behalf os the Corpore= 
tion. 


4. Personal Proverty. (a) To sell, to exchange, to 
convey either with or without covenants, to release, to surrencer, 
to mortgese, to incumder, to pledge, to hypothecate, to pawn, to 
revoke, create or mocify a trust, to grant options concerning, 
to lease or to subdlet to others, or otherwise to disnose of any 
‘personal property, including any security, chattel or gcodcs or 
eny interest therein, owned or claimed to be cywmed, by the 
Cornoration or by any signatory hereto on behalf of the Cornora~ 
tion, or in which the Corporation has an interest; 


(ob) to release in whole or in part, to assig the 
‘Whole or 2 part of, to satisfy in whole or in part, and to en- 
force by action, proceeding or otnerwise, any mortgage, Incun- 
brance, lien or other claim, which exists, or is clained to 
exist, in favor of the Corporation or any signatory hereto on 
behalf of the Corvoration, with respect-to any persons! proporty,. 
including eny security, chattel or goods or eny interest tneroin; 


(c) to do any act of management or of conserveticn, 
with respect to any personal property, including eny security, 
chattel or goods or to any interest therein owned, or claimec to 
be owned, by the Corporation or by any signatory hereto on behsif 
‘of the Corporation, or in which the Corporation nas an interest, 
inclucing by way of illustration, but not of restriction, power 
to insure against any casualty, liability or loss, to ob*%ein or 
to rezein possession, or to protect such property or in orest 
therein, by action, vroceeding or otherwise, to vay, to compso- 
mise or to contest taxes or assessments, to anply Tor refuncs 
in connection therewith, to move from place to place, to store 
for hire or on a gratuitous bailment, to use, te alter, anc 
be maxe repairs or alterations of any such property or interest 

€2Gin; 


(d) to demand, to receive, to obtein by action, 
proceeding or otherwise, any money or other thing of vaiue ts 
unica the Corporation or any signatory hereto on benal? oF wne 
Corporation is, or may become, or may claim to be cnvitled cs 
the procecds of eny personal property, including any s¢curivy, 
ch2ttel or goods or of any interest therein, or of one or more of 
tne transactions enunerated herein, to conserve, to invest, to 
cisburse or to utilize anything so received for purposes enuner- 
eted herein, and to reimburse the Agent for any expenciturses 
properly mace by him in the execution of the powers confterzed 
on him by this pewe> of attorney; end 


{e) to agree and to contract, in ary manners, enc 
with ery porson cad on ony terms, which the Agent acy select, 
for the accomplishment of any of the purposes enumercatca 
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to modify eny such agreement or contract ‘or any other similar 
esreement or contract mede by or or behalf of the Corporation. 


herein, and to perform, to rescinc, to reform, to release or 


5. Reel Estate. (a) To sell, to exchange, to con- 
vey either with or wicnous covenants, to quitclein, to relecs:, 
to surrender, to mortgage, to incumber, to partition or to ccz- 
sent to the vertitioning, to revoxe, create or modify a trust, 
to grent options concerning, to lease or to sudlet, or otnervise 
to dispose of, any estate or interest in land owned, or cleined 
to be owned, by the Corporation or by any signatory hereto oa 
behelf oF the Corporation; and 

(>) to release in whole or in part, to assign the 
whole or a vars of, to satisfy, in whole or in part, end to en- 
force by action, proceeding or otherwise, any mortgage, incun- 
brance, lien or other claim to land which exists, or is claimed 
to exist, in favor of the Corporation or eny signatory hereto 
on behalf? of tne Corporation. 


6. Litigetion. (2) To assert and to presecute 
before any court, acministrative board, department, commissicner 
Or ovher tribunal, any cause of action, claim, countercleia, 
offset or defense, which the Corporation has, or claims to heve, 
ageinst any individual, partnership, association, corporation, 
Government, or ovtner person or instrumentality, including, by 
way of illustration and not of restriction, vower to sue for the 
recovery of land or oF any otner thing of value, for the recove:; 
of damages sustained by the Corporation in any manner, for ths 
Climinevion or modification of tax liability, for an injunction, 
for snecifie performance, or for any other relief and includins 
eny such cause of action, claim, counterclaim, offset or cerense 
by the Corporation against any signatory hereto; 


(>) on behalf of the Corporetion to bring an ection 
of interpleaces or other action to cetermine sdverse claims, to 
intervene or to interplead in any action or proceeding, and to 
ect in eny litigation as amicus curiee; 


(c) on behalf of the Corporation in connection with 

ny action or procecding or controversy, at law or otherwise, to 
epoly for and, if possible, to procure 2 libel, an attachnent, 

& garnisnment, en order of exrrest or other vreliminary, pro- 
visional or intermediate relief and to resort to and to utilize 
in eli weys pexaitted oy law any evailable procedure for the 
effectuetion or satisfaction of the judgment, order or decree 
obteined; 


ad) in connection with any action or proceeding, at 
lew or otnerviss, to perform eny act which the Cornoration misht 
periora, inclucing oy wey of Lllustretion and not of restriction, 
eccepvenes of tencor, offer of judgment, admission of eny facts, 
Buorlissioy, oF any controversy on an asgrecd statement of rects, 
consent to cxemination before trial, and generally to bind tne 
Corpozation in the conduct of any litigation or controversy as 
eta desiravle to the Agent; 


(¢) to subdatt to arb 
Provese or tO ascent @ comprosi 
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existing in favor of or against the Corporation, or any’ 
litigation to whieh the Corporation is, or may. become o> be 
designated a party; 


(f) _to waive the issuance and service of a summons, : 
citation or otner process upon the Corporation, to acCept serv= 
tee of process, to appear for the Corporation, to designate . 8 


persons upon whom process directed to.the Corporation mey be ‘ 
served; to execute and to file or deliver stipulations on 

the Corporation's behalf, to verify pleadings, to eppeal to 

appellate tribunals, to procure and to give surety and indemity . 
bonds eat such times and to such extent as the Agent shall think 

to be desirable or necessary, to contract and vay for the prepa- 

ration and printing of records:and briefs, to receive and to 
execute’and to tiie or celiver any consent, waiver, release, con- 
fession of ‘judgment, satisfaction of. judgment, notice, agreenent, 

or otner instrument vnich the Agent snall think to be desirable 

or necessary in connection with the vrosecution,. settlement or 

defense or any claim by or against tne Corporation or of any 

litigation to which the Corporation is or may become or be 

Gesignated a party; and 


(g) to pay, from funds in his control or for the 
eccount of the Corporation, any judgment against the Coruoration 
or any Settlement which may be made in connection witn eny transe- 
ection envmerated in this section, and to receive and conserve 
eny moneys or other things of value paid in settlement of or as 
proceeds of one or more of the transactions enumerated in tais 
section, and to receive and endorse’ checks and to deposit tne 
Same. 


7. Income from Corvoraticn. To demand, to receive, 
to obtain by action, proceeding or otherwise any money or otuc> 
thing of value in which the Corporation has or claims en interest 
to wnich any signatory hereto is or may decome or mey claiz to 
be entitled as salary, wages, commission or other remuneration 
for services performec, or as a divicend or distrivution uncon 
eny stock, or as interest or principal upon any incebtecmess, or 
eny periodic distrioution of profits from any partnership or 
business and to indéorse, collect or otherwise realize upon any 
instrument for the payment so received. 


8. Records. (a) To keep records of ell cesh ; 
received and disodursed for or on account of the Corporztion 
of all credits and debits to the account of the Corporation, 
ene of 2ll transactions affecting in any way the essets anc oe 

~ Jiedilities of the Corporation; 


. (b) to prepare, to execute and to file ais tex, “ 
social security, unemployment insurance and information returns, 
reouired by the lews of the United ‘States, of eny state or of 
any suodivision thereof or of eny foreign government, to prepare, 
to execute end to file all other papers and instrunents which 
the Agent shall think to be dcesiredie or necessary for the sazven- 
geerding of the Corporstion against excess or illegal taxation 
Or azainst penalties inpeseé for claimed violation of any icy 
Cond 


<= 
fo" ‘i 4.4 move 
o> $A62F GOVoruImoneoL TETUUATLCAS ana 


} #0 prepere, to execute and t6 file any recorc, 
atement, which the Agent shall think to te cesiraole 


report or 2 
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or necessary for the safeguording or maintenance of the 
Corporation's interest, with respect to price. rent, wage 
or rationing control, or other governmental activity. 


Y. Insurance. (a) To continues, to pay the 
premium or assessmeny on, to increase. tv ancad, to zccifty, 
+0 rescind, to release. to procure. or to terminate any 
contract of life, accident, nealth, disability, fidelity, 
fire, transit, liability or other insurance or surety of 
whatscever nature (including, but not by wey of limitation, 
the so-called "oroker's blanket bond") or any combinavion 
of such.insurence procured by or on behalf of the Corporation 
which insures tne Corporation or any other person, without 

td 


regard to whether the Corperation is or is not a beneviclary 
thereunder; and 


(b) to make claim under any contract of insuvance 
mentioned in this section and to pursue, collect and/or settle. 
eny such claim or any claim heretofore made under any such con= 
tract on sucn basis as the Agent may deem eppropriate. 


10.- Instruments. To execute, to acknowledge, to 
seal end to deliver on benalf o° the Corporation or any cuse 
tomer of the Corporation any conveyance, revocation, ceclarc= 
tion, modification of trust, deec, assignment, transfer,. 
guarentee of signature, mortgage, lease, notice, consent, 
egreement, authorization, check, stock, bond or other security 
.or option thereon or with respect thereto, or eny othe> instru- 
ment or document which the Agent mey think useful for ths 
carrying out of the powers granted hereby or ror tne licquica=- 
tion of tne dsusiness of tne Corporation. 


11. Security Transfer. Tc assign or cause to be 
essigned on benal? of and in tne neme of the Corporation eny 
securities registered in the name of Pickard & Company, In- 
corporated, and the undersigned acknowledges end agrees tnat 
the signature of Pickard & Company, Incorporatec so effixed, 
as well as eny signature of Pickard & Company, Incorporated 
effixed to any assignment of securitics prior to the cate 
hereof snzll be the valid signature of Pickaré & Company, 
Incorporated and none of the signatories hereto sn2ll maxe 
any claim egeinst any transfer agent or corporation vhose 
securities are being transferred on the faith of such signe- 
ture, or ageinst any assignee or sucn securities, including 
eny claim thet any such signature was or will be mproperly 
exfixed or was or will be invelid or unauthorized. 


12. Agents. To hire, to discharge, end to compensate 
any ettorncy, accountant, expert witness or otner assistant or 
essistents when the Agent snail think such actica to be ,cesir- 
2odle for the proper execution by him of any of the powers siven 
him by this power of attorney and to charge against tne essets 
of the Cornoretion the fees of the Agent and of eny such ate 
torneys, accountants, witnesses and other assistants. 

P 2 


13. General. To Co any other act oF ects which eny 


one oz more OF 2ll oO: the signatories hereto are able to do 


he Cowneretion or waich the Gorporetion is aie 
hn the Agent chail think to & -desivabdle or ncosés- 
Jes 
=~ & 


c 
icuidation of the susiness, inc 
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Waich are to be performed by the person appointed as Liquidator 
pursuant to the Agreexent. 


Each of the signatories hereto hereby agrees that he 
will execute and deliver such further instruments and cocunents 
as may be deemed ty the Agent tc be necessary or desirabdle in 
order to implement, carry out or render more effectual this 
power of attorney, including, without limitation, powers of 
attorney relating to tne recovery of taxes under the Internal 
Revenue Code «aud of other taxes based on or measured by incone, 
as a result of the right to carry eny loss for tax purposes to 
& fiscal year other than that in which such loss occurs. 


Each of the signatories hereto hereby ratifies and 
confirms all that his Agent, eny of the Agent's agents, or the 
successor, or successors of the Agent, shall lawfully do or 
cause to be done by virtue hereo?. 


This power of attorney is a power coupled with an 
interest and is irrevocable. 


This power of attorney may be signed in any number 
of counterparts, no one of wnich need contain the signatures 
of all of the signators tes hereto, and as many of such coumter- 
parts as shall together contain the signatures of all such 
Signatories shall “constitute one and the same instrument. 


IN WITNESS WHEREOF, the undersigned has executed or 
caused to be executed this power of attorney this /7 day of 
] ws » 1968. 


ArrEsike CML 


PICKARD & COMPANY, INCORPORATED 
a oN va lee. ao Coe St. 
‘ A Le OAL. ] GZ Be tlle he 


ries Ln 4. 


hate. Lhe 


— ap. Ag Ye Nill 


Sis hell ges va (2, 
oe LF al 


a 
“ 


saat A 


chalbiwaie aN 


« 
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STATS OF HEY YORK ) 
$ 88.3 
COUNTY OF NEW YORK ) 
: On this 19 day of AM 1568 : 
: a notary public witnin end for, said wedi ee 


appeared Artin Soiree Are len G ing ty 2 
duly sworn, did depose and say that he cg Nets cy 

. of PICKARD & COMPANY, INCORPORATED,, a corporation; that he 
knows tne seal of said corporation; that the seal affixed 
to tne forego-ng instrument is such corporate seal; that 
oat gets ae get ae of tne Boerd of Directors of 

2 poration; and tnat he si am % 

pe eine ay ; he signed, his name thereto by 


~ 
“Ten yD ( 
Ay, awe « Ro... Via. 
Notary Puplic - 


MORTIMER GERSER bs 

Natery Pubic. Sist2 of Mew Ysi% 
flo, 41-1409169 Gueess County 
Term Exoires Marcin 30, 1965 
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| Defendant’s statement pursuant to Rule 9(g) i 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CE A en en ee ee x 
AUBREY B. LANK, as Receiver of : 
Pickard & Company, Incorporated, 
Plaintiff, 71) Civ. 5525 (MEL) 
-against- STATEMENT PURSUANT TO 
: RULE 9(g) OF NEW YORK 
THE NEW YORK STOCK EXCHANGE, STOCK EXCAANGE, INC. 
Defendant. 
-— =e =e = = = = = = = = se oe elle x 


Defendant New York Stock Exchange, Inc. (the "Exchange") 
respectfully submits that the following material facts are not 
in dispute. 

l. The plaintiff, Aubrey B. Lank, is the receiver 
of Pickard & Company, Incorporated ("Pickard"), appointed by the 
Delaware Court of Chancery. 

2. Pickard was a Delaware corporation engaged in the 
securities business and was a member organization of the defendant 
New York Stock Exchange, Inc. (the "Exchange"). In February 1968 
Pickard commenced restricting its business which eventually 
resulted in its liquidation and the receivership proceeding. 

3. Defendant Exchange is organized pursuant to the 
New York Not-for-Profit Corporation Law. Prior to its 
incorporation and at all times relevant to this action, the 
Exchange was an unincorporated association existing under tne 
laws of the State of New York. It has been a registered national 
securities exchange under Section 6 of the Securities Exchange 
Act of 1934 since October 1934. 

4. The Exchange has established a Special Trust Fund 


pursuant to Article XIX of its Constitution. The trustees of 


ee ee ee P 5 ilies Lome Pe Mgt ite | tn ina = | ate tnd this d siblds POH 6 tt 
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the Special Trust Fund of the Exchange are not named as 
defendants in this action. They have authorized the Exchange 
to assert as a counterclaim in this action the indebtedness 
of Pickard to the Special Trust Fund. 

5. This action was cv. enced in December 1971. Until 
March 1975, the only activity in this action was the assertion 
of an answer and counterclaims by the Exchange, a reply thereto 
by the plaintiff, a request for production of documents by the 
plaintiff (in January 1972), and a response to that request by 
the Exchange (in April 1972). 

6. The four causes of action asserted by the plaintiff 
are claims which, if they exist at all, belong to the creditors, 
subordinated lenders and shareholders of Pickard. 

7. Pickard officers and employees were the subject 
of disciplinary proceedings and sanctions by the Exchange and 
by the Securities and Exchange Commission for wrongdoings prior 
to the liquidation of Pickard. 

8. Pickard entered into two agreements, one dated 
February 13, 1968 and the other dated May 16, 1968, with the 
Exchange and the Special Trust Fund to assist it in its efforts 
to put its books and records in order and to meet its financial 
obligations. 

9. Pursuant to those agreements, Pickard is indebted 
to the Exchange in the amount of $56,712.09 plus interest, and 
to the Special Trust Fund of the Exchange in the amount of 
$170,295.42 plus interest. 

Dated: New York, N.Y. 
March 31, 1975 
Respectfully submitted, 


MILBANK, TWEED, HADLEY & McCLOY 


By 7 
A er o e Fi 
One Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for Defendant 
New York Stock Exchange, Inc. 


a 
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_Plaintiff’s Affidavit 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, AFFIDAVIT 


- against - 


THE NEW YORK STOCK EXCHANGE, i 7 Civ. S525. (MEL) 


Defendant. 


STATE OF DELAWARE 


COUNTY OF NEW CASTLE 
AUBREY B. LANK, being duly sworn, deposes and says: 


die I am the Receiver of Pickard & Company, Incorpor- 
ated ("Pickard"), and I am submitting this affidavit in opposition 
to defendant's motion for an order dismissing the complaint and 


granting to it summary judgment on its counterclaims. 


2 I was appointed Receiver by an order of the Court 
of Chancery of the State of Delaware in and for New Castie County 
on April 22, 1969. A copy of such order is attached hereto as 


Exhibit "A". 


ce Pickard, a Delaware corporation, formerly had its 
principal place of business in New York City. It was a registered 
broker-dealer and investment advisor and was a member firm of the 


New York and American Stock Exchanges. 


4, When Haskins & Sells, Pickard's independent public 


auditors, reported to the New York Stock Exchange that it was 
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unable to perform its annual audit as of September 30, 1967 he- 


cause of deficiencies and inaccuracics in the books and records of 


Pickard, Pickard's demise cntered its final stages. As appears 


in paragraph "5" below, the Exchange had long been aware that Pick- 
ard was a firm in serious trouble. When Haskins & Sells reported 
to the Exchaige that it could not complete its audit, the Exchange 
finally -- but too late -- descended upon Pickard in force. 

The events which followed arz reported in the affidavit of Lloyd 
McChesney which is attached as an exhibit to the Bishop affidavit 
contained in the moving papers. Mr. McChesney at that time was 

and for some time had been the Chief Examiner for the New York 


Stock Exchange. 


5. It is an indisputable fact that the New York Stock 
Exchange became aware, as early as 1966, of capital violations and 
other serious derelections by Pickard which, consistent with its 
private club philosophy, were concealed from the public. Such 
facts are established in the affidavit of Robert S. Carlson (and 
the Exhibits annexed thereto) also submitted in opposition to this 


motion. 


6. I did not become aware of the Stock Exchange's 
knowledge of Pickard's violations until well after my appointment 
as Receiver on April 22, 1969. As soon as I gained such knowledge, 
I petitioned and received permission from Chancellor Duffy to file 
a counterclaim in the Delaware receivership proceeding alleging 
violations by the Exchange of Section 6 of the Securities Act of 
1934. Attached hereto as Exhibit "B" is a copy of Chancellor 
Duffy's order and ag Exhibit "Cc" a copy of the counterclaim filed 


pursuant thereto. The Stack Exchange moved to dismiss such 
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counterclaim upon the ground that exclusive jurisdiction over 

such claim resided in the federal courts. Chancellor Duffy grantcda 
such motion in an opinion dated September 20, 1971. Attached as 
Exhibit "D" is a copy of such opinion. I then promptl, iiled 


this action in this Court. 


y After commencement of this action, its prosecu- 
tion was delayed because of a prospective settlement. I was ad- 
vised by J. Edward Meyer III that the defendant Stock Exchange 
was willing to settle the action by withdrawing its claim as 
general creditor in the receivership proceeding in Delaware and 
exchanging releases and a stipulation of discontinuance of this 
action. Mr. Meyer stated that the attorneys for the Stock Exchange 
however would not implement the settlement until the Exchange 
was insulated from the claim of subordinated lenders (aggregating 
some one million dollars) by the passage of time. Accordingly, 

I instructed Mr. Meyer, since the settlement seemed to me to be 
fair, not to prosecute the action but to await implementation of 


such settlement. 


8. Contrary to the unsupported assertion contained 
at page 12 of the Exchange's brief, there are approximately 30 


general creditors in addition to the Exchange whose claims, which 


aggregate well in excess of $100,000, have not been paid. 


9. The Stock Exchange's motion for summary judg- 
ment on its counterclaims is palpably untenable. The first two 
counterclaims are for expenses incurred and advances made on 
behalf of Pickard. As noted in the McChesney affidavit, the 


Stock Exchange, itself, instituted the receivership proceeding in 
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Delaware and filed a claim as a general creditor in that proceeding 


for the sums claimed in its first two counterclaims. On August 

290, 1971, I disallowed such claim. I disallowe? such claim because 
I felt it prudent in the circumstances. hoc only fad the Exchange 
and the Special Trust Fund taken in excess of $350,000 out of the 
assets of Pickard [which are not the subjects of its counterclaims] 
the propriety of which concerned me, but also I was concerned about 
the validity of the agreement upon which the Exchange relies to 
compensate itself so handsomely. The testimony of one of 

Pickard's shareholders suggests that such agreement may have been 
the product of duress. Attached hereto as Exhibit "E", for example, 
are pages 55 through 57 of the deposition of Gerrit Lansing in an 
action brought by him against the Exchange. Accordingly, I decided 


to put the Exchange to its vf in the receivership proceeding. 


10. The question of the validity of the Stock Exchange's 
claim will come on for a hearing before the Chancellor in accord- 
ance with the provisions of Title 8 of the Delaware Code, along 
with other claims which I have disallowed. Chaos would result if 
persons whose claims have been disallowed could then commence liti- 
gation in other forums. The statutory scheme obviously contemplates 
an orderly resolution of the validity of claims in the receivership 
proceeding itself. And here, it would be an anomaly indeed if the 
Exchange, having itself instituted the receivership proceeding, 
filed its claim and had it disallowed, could then, disappointed 


with the result, try its luck in another forum. 


1l. The Exchange's third counterclaim (for alleged 
waste in instituting this action) is similarly ill-founded. 


First, the institution of this action was authorized by the Court 


of Chancery. A copy of such order is attached hereto as Exhibit 
"Pp". Second, the defendant once before sought to enjoin this 
preceeding by a motion before Chancellor Duffy. Chancellor Duffy 
denied the motion, with an opinion, a copy of which is attached 


hereto as Exhibit "G". 


Sworn to before me 
April 2 / P19 1S: 
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Exhibit A to Plaintiff’s Affidavit—Order 
Appointing Plaintiff as Receiver 
SS 


IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 


IN AND FOR NEW CASTLE COUNUIWRICAN ARBITRATION ASSCCIATION 

OME Be Pasta 

NEW YORK STOCK EXCHANGE, an 
unincorporated association 


under the laws. of the State 
of New York, 


APR 25 1974 


No. tap coeds to weeeees w4 +009 gS 
SA = Ns outer 

Plaintifé, 
ve Civil Action No. 2997 
PICKARD & COMPANY, INCORPORATED, 
a corporation of the State of 
Delaware, 


Defendant. 


| 


ORDER 

The application of the plaintiff for the appointment 
of a receiver for the defendant Pickard & Company, Incorporated, 
a corporation of the State of Delaware, came on for iuletne on 
April 14, 1969 after notice to the stockholders and subordinated 
lenders of defendant pursuant to the order of this Court dated 
March 21, 1969. 

Prior to said hearing the affidavit of Howard S. Kass, 
attorney for Mrs. Agnes Mackey, Executrix of tr2 Estate of John 
Mackey, a subordinated lender of defendant, was filed in opposi- 
tion to the application for the appointment of a receiver and a 
letter from John Sackville Pickard, a stockholder of the defen- 
dant, was also filed in opposition to the application for the 
appointment of a receiver. 

At said hearing there were present in the court room 


John P. Sinclair and Floyd E. Brandow (New York Bar), attorneys 


90a 


for plaintiff; Richard J. Abrams and Alvin K. Hellerstein (New 
York Bar), attorneys for the defendant; Robert Bishop, a Vice 

President of plaintiff; Lloyd W. McChesney, Liquidator of the 

defendant; John Sackville Pickard; and Thomas H. Magness, Jr., 
a subordinated lender of the defendant. 

The Court heard testimony by Mr. McChesney ami oral . 
presentations by all persons in the court room who expressed 
a desire to be heard. 

The Court finds that the defendan= is insolvent in that 
it cannot pay its debts as they mature and in that its liabilities 
exceed its assets; and the Court hereby determines that a re-' 
ceiver should be appointed for the defendant; and therefore 


Crow, a Gs % of 


Wilmington, Delaware, be and he is hereby appointed domicillary 


IT IS ORDERED that A 


receiver of Pickard & Company, Incorporated, a corporation of 
the State of Delaware, pursuant to Title 8 Del. C. § 291, which 
section reads as follows: 


"s 291. Receivers for insolvent“corporations; appointment ard 
powers. 


Whenever a corporation shall be insolvent, the Court of 
Chancery on the application of any creditor or stockholder there- 
of, may, at any time, appoint one or more persons to be receivers 
of and for the corporation, to take charge of its assets, estate, 
effects, business and affairs, and to collect the outstanding 
debts, claims, and property due and belonging to the corporation, 
with power to prosecute and defend, in the name of the corpora~ 
tion or otherwise, all claims or suits, to appoint an agent or 
agents under them, and to do all other acts which might be done 
by the corporation and which may be necessary or proper. The 
powers of the receivers shall be such and shall continue so long 
as the court shall d2em necessary." 


to take charge of the estate and effects, business and offices 


of said corporation, and to collect the outstanding debts, 
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claims, and property due and belonging to the said corporation, 
with power to prosecute and defend, in the name of the corpora- 
tion, or otherwise, all claims or suits, to appoint an agent or 
agents under him, and to select attorneys to represent him, and 
to do all other acts which might be done by the corporation, LE 
ae in being, that may be necessary and proper; and 
IT IS FURTHER ORDERED that Lloyd W. McChesney, liqui- 
dator of defendant, is hereby authorized and directed to turn 
over to said domicillary receiver, the estate and effects, busi- 
ness and offices, of said corporation; and the said Lloyd W. 
McChesney shall, upon compliance with this authorization and 
direction, be released from all further duties and responsitilities 
as? liquidator cf Pickard & Company, Incorporated; and 
IT IS FURTHER ORDERED that the said domicillary re- 
ceiver herein appointed shall execute and file in the office of 
the Register of this Court a bond in the usual form with surety 
to be approved by the Chancellor in the penal sum of $_26 toor— 
conditioned on the faithful performance of his duties as domicil- 
lary receiver in this proceeding, and for the proper accounting 
to the Court for any moneys or property that may come into his 
hands as such domicillary receiver; and 
IT IS FURTHER ORDERED that 4 
‘+ i pe-oouperetion-cf- the State OE 
bo_and the same-is—hereby—approved—ace—surcty upon—the-bond-of— 
the domicillary-receiver-herein—appoiateds—tirat the plaintiff 
in this cause shall, within /6_ days from date hereof, enter 
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and file in the Office of the Register of this Cart a cost 


bond in the usual form in the sum of $ Soo’* _, end 
— hare, 


lint Puree, f » & i = ate—ofe 


$_ sure 


Ad. , , 
Chancellor a4 
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Form C-17 


IN THE COURT OF CHANCFRY OF THE STATE OF DELAWARE 
IN AND FOR NEW CASTLE COUNTY 
STATE OF DELAWARE, ) 


)ss 
NEW CASTLE COUNTY. ) 


I, BASIL R. BATTAGLIA, Register of the Court 
of Chancery of the State of Delaware, in and for New 
Castle County, do hereby certify that the foregoing is a 
true and correct copy of an Order signed by Chancellor Wm 
Duffy on April 22,°A. D. 1969 in Civil Action 2997, New York 
Stock Exchange vs Pickard & Company, Incorporated as the sane 
4s on file and remains of record in this Courte 

I FURTHER CERTIFY that an Order was signed by Chancellor 
Wm Duffy on April 25, A. D. 1969 striking therefrom the re= 
quirements for the posting of a cost bond in the Amount of $500.00 


IN TESTIMONY WHEREOF, I have 
a he hereunto set my hand and 
affixed the Seal of said Court 


~ "+. | at Wilmington, this 2lst 


day of May, A. De 1969. 


et . ce 


94a 


Exhibit B to Plaintiff’s Affidavit—Order 
Granting Receiver’s Motion to file 
Counterclaim 


IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
IN AND FOR NEW CASTLE COUNTY 


NEW YORK STOCK EXCHANGE, an : 
unincorporated association s 
under the laws of the State 
of New York, 
Plaintiff, 

v. "Civil Action No. 2997 
PICKARD & COMPANY, INCORPORATED, 
a corporation of the State of 
Delaware, 


Defendant. 
ORDER 


AND NOW, TO WIT, this aay Of ApELL, (L971, 
the Court having heard counsel for both parties, 

IT IS ORDERED as follows: 

The Motion of Aubrey B. Lank, Esquire, Receiver 
of Pickard and Company, Incorporated, to file and serve 


a Counterclaim against the plaintiff, is hereby granted. 


eee, Neher i Fae 


Approved as to Form: 


e 

Theisen, Lank & Kelleher 
1118 Wilmington Trust Bldg. 
Wilmington, Delaware 
Attorney for Aubrey E. Lank 
Receiver 


, 7 
At ) AP Ag ee 
ohn inc lair 

Potter, Anderson & Corroon 
Delaware Trust Bldg. 
Wilmington, Delaware 
Attorney for Plaintiff 
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Exhibit C to Plaintiff’s Affidavit—Receiver’s 
UU a Counterclaim 
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 


IN AND FOR NEW CASTLE COUNTY 


NEW YORK STOCK EXCHANGE, an 
unincorporated association 
under the laws of the State 
oA of New York, 
Plaintiff, 
vi : Civil Action No. 2997 


PICKARD & COMPANY, INCORPORATED , 
a corporation of the State of 
Delaware, : 


Defendant. : 


1. Respondent, Aubrey B. Lank, by order of this 
Court dated April 22, 1969, was appointed Receiver of Pickard 
& Company, Incorporated ("Pickard"), a corporation of the 
State of Delaware, formerly a registered broker-dealer, 
investment advisor and a member firm‘of the New York Stock 
Exchange ("Exchange"). 

2. Plaintiff is a national securities exchange 
registered with the Securities and Exchange Commission 
under Section 6 of the Securities Exchange Act of 1934. 
Section 6(b) of the 1934 Act provides: 


"No registration shall be granted 
7 or remain in force unless the rules of 
the exchange include provision for the 
expulsion, suspension, or disciplining 
of a member for conduct or proceeding 
 .° inconsistent with just and equitable 
principles of trade, and declare that 
the willful violation of any provisions 
of this title or any rule or regulation 
thereunder shall be considered conduct 
or hha page inconsistent with just and 
equitable principles of trade." 


3. As a registered national securities exchange, 
the Exchange was and is obliged as a matter of law to 
comply and to enforce compliance by its members with the 


provisions of the Securities Exchange Act of 1934, all 


Ke mn aaa ake i 
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amendments thereto and rules and regulations promulgated 
thereunver, and its own rules and regulations. The Ex- 

change was and is obligated to have adequate and timely 

controls to detect and monitor both the operational and 

financial problems of its members. 

4. In pursuance of such obligations, the Ex- 
change adopted various rules, including Rule 325, known as 
"net capital rule", the purpose of which is to ensure that 
all member firms have enough liquid capital to meet the 
financial needs of their businesses. Rule 325 requires 
that a member firm's aggregate indebtedness does not ex- 
ceed twenty times its net capital (as such terms are de- 
fined in Rule 325). Rule 325 requires that the Exchange 
(subject to exceptions not here applicable) shall cause 
a member firm in violation to cease doing business. More- 
over, the Exchange itself puts member firms on a restricted 
list and subjects them to greater surveillance as their 
net capital ratio approaches 20 to 1. The purpose of the 
Rule was and is to insure that such firms, if in trouble, 
could be suspended or liquidated at a time when they still 
had enough liquid capital assets to cover the claims of 
their customers, creditors and members of the public. 

5. In derogation of its obligations to its mem- 
bers, the Securities and Exchange Commission and the invest- 
ing public, the Exchange, however, at all times acted like 
a "private club" and adopted a policy of not enforcing 
its own rules designed to protect the investing public, and 
in particular the Exchange adopted a policy of not enforc- 
ing Rule 325 preferring rather to attempt to have its mem- 
bers work out their problems although in violation of 
Rule 325 notwithstanding the Exchange's obligations under 
Section 6 of the 1934 Act to enforce its own rules for the 


protection of the public. 
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6. The Exchange knew or should have known as 
early as October, 1966 that Pickard was in violation of 
the Exchange's net capital rule and that its operational 
problems were critical. Moreover, on information and be- 
lief, the Securities and Exchange Commission notified the 
Fxchange in 1967 of Pickard's inability to furnish the 
Securities and Exchange Commission with certain records. 
In pursuance of its private club approach, the Exchange 
continued to do nothing, notwithstanding its knowledge 
of Pickard's long-standing violation of the "net capital" 
and other rules of the Exchange and as a result of such 
failure by the Exchange to fulfill its obligations and 
suspend Pickard from membership in the Exchange when it 
should have done so in 1966, damage was subsequently suf- 
fered by Pickard, the investing public, and Pickard's 
creditors and shareholders. 

7. Subsequent to the time when the Exchange should 
have suspended Pickard's membership, Pickard continued to 
carry on its business as a member firm of the New York 
Stock Exchange,buying and selling securities for its own 
account and for its customers, inducing the advance of 
subordinated loans, selling shares of its capital stock 
and incurring debts in the ordinary course of its business. 

8. Moreover, because of the failure of the Ex- 
change to fulfill its obligations, the course of Pickard's 
business continued to deteriorate and there occurred de- 
falcations by registered representatives of Pickard and 


by its principal officers, John Pickard and Peter Pickard, 


neitter of which would have occurred had the Exchange ful- 


filled the obligations imposed upon it by law. 
9. Finally, on February 9, 1968, the Exchange 
ordered Pickard to restrict its business so as not to 


accept any orders from customers which would require them 


os 
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to deliver cash or securities to Pickard. On February 13, 
1968, the voting stockholders, but not the non-voting 
stockholders or subordinated lenders of Pickard, entered 
into an agreement with the Exchange by which the Exchange 
assigned a number of its employees to work on Pickard's 
books and records in order to prepare a meaningful state- 
ment of Pickard's financial condition. As of this date, 
Pickard's only activity was its own liquidation, and the 
Exchange's belated assumption of the business and finan- 
cial affairs could not rectify the damage caused by the 
Exchange's earlier failure to enforce its own rules. 

10. Charges were filed with the Board of Gov- 
ernors of the Exchange, and after a hearing on August 7, 
1968, the Board of Governors found that John Pickard and 
Peter Pickard, respectively President .and Vice President 
of Pickard had withdrawn in excess of $650,000 of Pickard's 
funds without the knowledge of the other officers and 
directors. The Messrs. Pickard were’ expelled as allied 
members of the Exchange and lesser sanctions were imposed 
on another officer. 

11. The Securities and Exchange Commission on 
August 5, 1968 initiated proceedings against the Messrs. 
Pickard and other Pickard employees. As a result of such 
proceedings, the broker-dealer and investment advisor reg- 
istrations of Pickard were revoked, bar orders were issued 
against the Messrs. Pickard and disciplinary action was 


taken against other employees of Pickard. 


12. Heretofore and on or about the 24th day of 


July, 1970, the Exchange filed a claim against the Receiver 
of Pickard in the sum of $227,007.51. It is the claim of 
the Exchange that Pickard is indebted to the Special Trust 
Fund of the Exchange (a trust established pursuant to 


Article XIX of the Constitution of the Exchange) in the 
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amount of $170,295.42 and to the Exchange itself in the 
amount of $56,712.09. The Special Trust Fund, it is 
claimed, stands in the right of Pickard's banks and cred- 
itors since the fund discharged Pickard's obligations to 
them. The debt to the Exchange it is claimed arises as 
a necessary expense of liquidation. In this connection, 
the Exchange's total claim against Pickard for salaries 
through February 28, 1969 was $326,360.09 of which $269,648.00 
was recovered by the Exchange out of the proceeds of the 
sale of Pickard's membership in the New York Stock Exchange. 

13. The Exchange owed a duty to customers of 
Pickard, to its stockholders, to all persons, firms, or 
entities doing business with Pickard and to the subordinated 
lenders of Pickard to enforce compliance by Pickard with 
the Securities Exchange Act of 1934, the rules and regula- 
tions promulgated thereunder and its own rules and regulations 
including the provisions of its net capital rule. Had the 
Exchange fulfilled such duty, all defalcations occurring 
subsequent to October, 1966, alllosses to customers, sub- 
ordinated lenders, shareholders and all creditors pf Pickard 
who advanced money to Pickard subsequent to October, 1966, 
would have been prevented. 

14. The Exchange's failure to suspend or revoke 
Pickard's membership in the Exchange constituted a contin- 
uing representation to the public that Pickard was a re- 
sponsible member firm of the Exchange which conducted its 
business in accordance with just and equitable principles 
of trade. The Exchange's knowledge that Pickard had vio- 
lated the Exchange Act of 1934, rules and regulations prom- 
ulgated thereunder, as well as the Exchange's own rules and 
regulations not only constituted a scheme and artifice by 
the Exchange to defraud, but also made the Exchange an 


aider and abettor of Pickard's violation of the Securities 


Exchange Act of 1934 and rules and regulations promulated 


thereunder. 

15. The Receiver did not learn of the aforesaid 
violations by the Exchange of the Securities Exchange Act 
of 1934 aud its own rules and regulations until after the 
commencement of his receivership. 

16. By reason of the foregoing, the Receiver 
demands judgment against the Exchange for (a) the sum of 
$269,648.00 paid to the Exchange out of the proceeds of 
the sale of Pickard's membership in the New York Stock 
Exchange, plus interest; (b) $99,650.00 paid by Pickard 
on February 19, 1969 to the Special Trust Fund, plus in- 
terest; (c) $1,032,220.00 representing all sums advanced 
by subordinated lenders subsequent to October, 1966, plus 
interest; (d) $205,126.27 representing all sums due general 
creditors of Pickard, plus interest; (e) $466,071.67 rep- 


resenting sums paid by purchasers of shares of stock of 


Pickard subsequent to October, 1966; (f£) costs plus Re- 


ceiver's and attorney fees. 
WHEREFORE, respondent demands judgment against 
claimant for che sum of $2,072,715.94 together with costs 


and Receiver'’s and attorney fees. 


e 
Theisen, Lank & Kelleher 
1118 Wilmington Trust Bldg. 
Wilmington, Delaware 
Attorney for Aubrey B. Lank, 
Receiver of Pickard & Company, 
Incorporated 


Of Counsel: 


Roth, Carlson, Kwit, Spengler, Mallin & Goodell 
280 Park Avenue 
New York, New York 
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Exhibit D to Plaintiff’s Affidavit—Decision —=s—__ 
Dismissing Receiver’s Counterclaim 


COURT OF CHANCERY 
OF THE 
STATE OF DELAWARE 


We, DuFFY Court HOUSE 
CHancei.or September 20, 1971 WILMINGTON, DELAWARE 


Michael Goldman, Esquire 

350 Delaware Trust Building 
Wilmington, Delaware 19801 

Aubrey B. Lank, Esquire 
Wilmington Trust Building 
Wilmington, Delaware 19801 

John P. Sinclair, Esquire 

350 Delaware Trust Building 
Wilmington, Delaware 19801 
William H. Uffelman, Jr., Esquire 


Wilmington Trust Building 
Wilmington, Delaware 19801 


Re: New York Stock Exchange v. Pickard & Company, Inc. 
Civil Action No. 2997 

Gentlemen: 

I conclude that the motion of the New York Stock 
Exchange (plaintiff) to dismiss the Receiver's counterclaim, 
argued September 8, must be granted for the following reasons: 

(1) A fair reading of the counterclaim shows that it 
is based on Section 6 of the Securities Exchange Act of 1934 and 
Stock Exchange Rules promulgated thereunder, I refer particularly 


to paragraphs 2, 3, 4 and 13; the gravamen of the claim is the 


TO: 
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Michacl Goldman, Esq. PAGE. 2. pare: 9/20/71 
Aubrey B. Lank, Esq. 

John P. Sinclair, Esq. 

William H. Uffelman, Jr., Es. 


allegation that plaintiff failed "to enforce compliance by . 
Pickard with the Securities Exchange Act of 1934."" Exclusive 
jurisdiction of any claim under that Act is vested in the 

Federal courts, 15 U.S.C.A. § 78aa, and the Delaware courts 


will not usurp that jurisdiction or any portion thereof. 


American Hardware Corp. v. Savage Arms Corp., Del. Supr., 


136 A.26 690 (1957); Standard Power & Light Corp. v. Investment 
Associates, Del. Supr., 51 A.2d 572 (1947); Williams v. Sterling 
O21 of OF laboma, Inc., Del. Ch., 267 A.2d 630. (1970), reversed on 
other grounds, 273 A,2d 264, 

(2) To the extent that there is a common law duty on 
plaintiff to Supervise its members ,a Delawar2 court may have 
jurisdiction to hear and determine alleged violations of such a 
duty because, by definition, the Act did not create it. 

See this Court's alec in Investment Associates, 48 A.2d 501, 
and compare Columbian’ Fuel Corporation v. Superior Court, Del. Supr.’, 
158 A.2d 478 (1960). But the Receiver has not shown any authority 


s 


to support his hypothesis that thaeeis a common law duty. The 


only opinions I have seen are to the contrary. Raldris v. Simmons, 


to: Michact Goldman, Esq. pace: 3 pare: 9/20/, 
Aubrey B. Lank, Esq. 

Ge John P. Sinclair, Esq. 

: William H. Uffelman, Jr., Esq. 


242 App. Div. 603, 271 NVY.S. 1018, aff'd 195 N.B.. 208) (1934); 

Mor genbesser v. New York Stock Exchange, N. Y. Supr. Ct., 2/10/71. 

And compare Pettit v. American Stock Exchange, 217 F.Supp. 21 

(S$, D. NLY., 1963), and Baird vii Franklin, 141. ¥.2d 238 (2 Cir., 1944), 
in which the duty is discussed entirely in terms of § 6. 

At oral argument the Court discussed with counsel the 
question of whether the substance of the counterclaim may be used 
as an affirmative defense. (This is referred to on page 9 of Mr. 
Uffelman's brief.) It is my understanding that counsel disagree 
as to whether or not that can be done. On the present state of the 
matter (pleadings and briefs) I do not regard this question as one 
submitted for decision. If the Receiver desires to rely on 
the allegation of the counterclaim as an affirmative defense, then 
he should file an appropriate pleading and its contents may then be 
tested for defense purposes on application of either party. 

. . In view of the conclusion I have reached it is unnecessary 


tw consider other arguments made by counsel, 
Yo rs ftruly, \ 
“el, 


WD/L 


Original: Register in Chancery 
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Exhibit E to Plaintiff’s Affidavit—Deposition 
_ _ of Gerritt Lansing 
Lansing 


stock transfer records. All of this in the normal urse of 


trying to straighten out complaints. 


Q In other words, this was in carrying out your “ 
duties as an employee? x 

A That is right. 

Q Now, at any time, and now I am passing beyond 


the period of your employment, did you receive financial 
statements with respect to the standing of the firm? 
A Yes. May 5th. 
MR. DELANEY: This is one that was received. 
I think you can--this was received from Mr. Bishop. 
MR. JACKSON: Mr. pianad has produced a paper 
headed "As of the close of business May 3, 1968" 
consisting of two sheets. I ask that it be marked as 
the next exhibit. 
(Document consisting of two pages, 
marked Defendant's Exhibit 18 for 
identification, this date.) 
Now, this statement which has been marked 
Defendant's Exhibit 18, from whom did you receive it, Mr. 
Lansing? . 
A I received this statement from Mr. Bishop, and 
during the course of receiving it, he explained to me that 
there is very little to hope for, in receiving any monies 


back from the firm as a subordinated lender. 
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Lansing 56 
Q When did you receive this from Nr. Bishop? 
A I believe it was the first part of June. 
on Q “1968? 
: A 1968. 
Q And was this at a mecting that took place between 


Mr. Bishop and yourself? 

A Thet is correct. Mr. sichop called me and re- 
quested that I meet with him in his office. He presented me 
with this, and then also presented me with the liquidator's 
egreement that he wanted me to sign. Nr. Ott was also pres- 
ent, but he wes requested to do the same thing. 

Q Wie ie. Me. Ott? 

A Mr, Ott was the research man for Pickard & Co. 


He was there when I arrived. I didn't come with him. 


Q Did you sign the licuidation agreement at that 
time? 
A No, 1 did not. 
Q Did you sizn it at any later time? 
. A No, ada net. 


Q What discussion did you have with Mr. Bishop on 
that subject? 

A As I say, he gave m2, or he--at the time he 
didn't give this to me. It was later sent. But he showed 


me the original of this statement from liaskins & Sells, I 
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Lansing 57 

believe it is, and he said according to this, there is 
very little hope of my recouping very much from my subord- 
inated account, and that in order to expedite the matters 
further, so that Pickard wouldn't be thrown into bankruptcy, 
he was appointing a liquidator and that I was required to 
sign the liquidation agreement which he handed to me at that 
time. 

Q What did you say to him? 

A I said that I would have my lawyer look it over 


and that I would discuss it further with him. 


Q And did you have your lawyer book it over? 

A : _ Gig. 

Q Mr. Delaney? 

A Mr. Delaney. 

Q Did you then have a further discussion with Mr. 
Bishop? 

A Yes, we did. 

Q Was that also at his office? 

A I:think, I don't believe it was really related to 


the liquidator's agreement. We did, later on, have discus- 
sions with Mr. Bishop in his office and also when he took 
us to lunch. 

Q What occurred in those further discussions that 


you had with Mr. Bishop? 
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Lansing 58 
A - They were mostly concerned with the return of 
the Nadel & Lansing stock to myself. 
Q Which you have already testified about? 
Which I have already testified about. 
Anything else discussed? 


Not that I recall, unless Mr. Delaney could. 


a =e 


Was Mr. Delaney-- 
MR. DELANEY: Off the record. 
(Discussion off the record.) 

Q Was Mr. Delaney present at the first discussion 
with Mr. Bishop when Mr. Ott was also present? 

A No, he was not. 

Q Was anyone else present besides Mr. Bishop, 
Mr. Ott and yourself? 

A No. 

Q Now, at subsequent discussions with Mr. Bishop 
was Mr. Delaney present? 

A Yes. 

Q And at how aay such discussions were both of 


you and Mr. Delaney present with Mr. Bishop? 


A One. 
Q And when and where did that occur? 
A That occurred at the New York Stock Exchange, in 


Mr. Bishop's office and also at lunch with Mr. Bishop, the 
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Exhibit F to Plaintiff’s Affidavit—Order 
Granting Receiver Authority to Sue 
in United States District Court for 
the Southern District of New York 


IN Tilz COURT OF CIIANCERY OF TIE STATE OF DELAWARE 


IN AND FOR NEW CASTLE COUNTY » 
a 

NEW YORK STOCK EXCHANGE, an : Pa, 
unincorporated association 
under the laws of the State : 
of New York, ; 

Plaintif®f, i 

v. "Civil Action No. 2997 


PICKARD & COMPANY, INCORPORATED, 
a corporation of the State of 
Delaware, 


Defendant. : 


ORDER. 


AND NOW, TO WIT, this /3+4 day of April, 1972, 

the Court having considered the Motion of the plaintiff 
for a decree ordering the Receiver to stipulate to a stay 
of the proceedings in Lank v. New York Stock Exchange, 
71 Civ. 5525, in the United States District Court for the 
Southern District of New York, and having further consid- 
ered the petition on behalf of the Receiver to file said 
suit, 

IT IS ORDERED as follows; 

1. The plaintiff's Moticn for a decree ordering .* 
the Receiver to stipulate to a stay of the proceedings in 
Lank v. New York Stock Exchange, 71 Civ. 5525, in the Oe 
United States District Court for the Southern District of 
New York is hereby denied. 

2. That the Receiver is hereby explicitly 
granted the authority to file an action heretofore brought 
in the United States District Court for the Southern Dis- 
trict of New York known as Lank v. New York Stock Exchange, 
7i Civ. 5525. 

3. That the Recciver is hereby authorized to 
retain the firm of Roth, Carlson, Kwit, Spengler & Goodeil 


OE PO ET EN TORE TERRE Pray ort ene eee he Meith Siig 3 ee. en eee eS ee ae ee ee ee ee Ll lle! ee 7. es os 
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280 Park Avenue, New York, New York, as attorneys for the 
Receiver, whose fee for such services shall not exceed 


the sum of $2,500.00, without further order of this Court. 


Aa 
PN ete 


: 7) ’ : hi’ A 
<| is eee XI ee ica. 
Chancellor 
ae f 


APPROVED AS TO FORM: 


Wililiam/};. Urfelman 

1118 wiuhington Trust Building 

Wilmington, Delaware 

Attorney for Aubrey B. Lank, 
Receiver for Pickard & Company, 


Incorporated 


UY hel ve a a Oe 


350 Delaware Trust Building 
Wilmington, Delaware 
Attorney for Plaintiff 
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Exhibit G to Plaintiff's Affidavit—Decision 
Denying New York Stock Exchange’s 
Motion to Compel Receiver to 
Terminate Action 


COURT OF CHANCERY 
OF THE 


STATE OF DELAWARE 


We, DUFFY u yeoniesi neler 
Crane £1408 October Lo. 1972 ILMINGTON, DELAWaRe 


Michael D. Goldman, Esquire 
350 Delaware Trust Building 
Wilmington, Delaware 19801 LITIGATION DEPT. 


illiam H. Uffelman, Jr., Esquire 
‘Wilmington Trust Building 
Wilmington, Delaware 19801 


Re: New York Stock Exchange v. ke ee 
Pickard & Company, Incorporated EXAMINED 
Civil Action No. 2997 


Gentlemen: 

This is the decision on the motion of plaintiff, New 
York Stock Exchange, to compel the Receiver of Pickard & Company 
to terminate his action against the Exchange in the United States 
District Court for the Southern District of New York. 

The basis of the motion is that the action is a waste 
of Receivership assets. The Exchange argues that so much of the 
action as seeks recovery for losses incurred by creditors, subor- 
dinated lenders and stockholders of Pickard is wasteful because 
these are not claims of Pickard and the Receiver has no authority 
to assert them, The Exchange concedes that its motion does not 


seek termination of that part of the New York action which asks 


lla 


Mich: D. Goldman, Esq. pace: 2 pare: 10/37 '72 
William ll. Uffelman, Jr., Esq. 


for a judgment of some $270,000 based on pre-receivership transfers 
to it, its employees and to the Special Trust Fund. In other 
words, so far as the present motion is concerned, the New York 
action will go on in any event. The issues which the Receiver 


may attempt to litigate there constitute the only issue here. 


Citing Bovay v. H. M. Byllesby & Co., Del. Ch., 22 A.2d 


138 (1941)' and Keedy v. Sterling Electric Appliance Co., Del. Ch., 


115 A. 359 (1921), the Receiver argues that when an pac ivent 
corporation has perpetrated a fraud on its creditors by an illegal 
and improper disposition of its assets, SS Senn may enforce 
the rights of coeditnes and, in so doing, has even greater rights 
than the corporation would have had, And so he has under Bovay 


and other cases based upon fraudulent transfers and under various 


circumstances when the corporation could not recover. See, for 


‘example, Clark on Receivers, § 599,795.1 and 802; and 45 Am.Jur., 


Receivers § 435; compare Buttrey v. Merrill, Lynch, Pierce Fenner 
& Smith, Inc., 410 F.2d 135 (7 Cir. 1969). 


The recent decision of the United States Supreme Court 


in Caplin v. Marine Midland Grace Trust Co., U.S. As L.Ed.2¢ 
195 (1972), holds that a trustee in bankruptcy has no standing to 


sue an indenture trustee which failed to police a 2;l-asset-liability 


TO. 


Micl@! D. Goldman, Esq. Ppacc: 3 DATE: 10/@/72 
William H. Uffelman, Jr., Esq. 


ratio called for by the indenture; the Court held that the trustee * 
could not sue on the basis of rights which belonged to debenture | 
holders. The Exchange relies, strongly, on this case and without 
doubt its facts are quite comparable to those in the Receiver's 
action. But, arguably, Caplin is based on an interpretation of 
Chapter X of the Bankruptcy Act and the role of a trustee in reor- 
ganization under that Act. Thus, while the Court discussed three 
different problems which barred the action, it might be said that 
the fundamental issue before the Court was entirely one of statutory 
construction; the majority of tie Court said, for example, that the 
"issue is a difficult me, and . . . it is one that is capable of 
resolution by explicit congressional éction", that is, by enlarging 
the limitations which the Court found in the Act: 

D This Court should not test the Exchange's motion by the 
Same standards the New York Court might apply in deciding a motion 


« & 


to dismiss. ))The test is,rather, one of weighing or balancing an 


* 
» 


opportunity to litigate specific claims against the cost thereof, ~ 


Quite clearly, this Court should not authorize a receiver to pursue 


claims entirely devoid of mer it2or those which he has no standing 


to assert. But I cannot say as a matter of law that Caplin and/or 


the other cases cited by the Exchange show that the claims by the Rec 


TO: 


Michg@'’. D. Goldman, Esq. PAGE: DATE: 10/@/72 
Willicm H. Ufielman, Jr., Esq. 


(as stated in his complaint) fit into either category. The 
Receiver's claim is not against the persons to whom transfers of 
Pickard assets were made but against one whose conduct, he alleges, 
made such transfers possible; arguably, it might be said that the 
established law as to fraudulent transfers should be applied to 
that claim because there is little difference in principle, that 
is, in each case the defendant's conduct caused the loss to the 
insolvent corporation. In the context of that argument 2 defense 
based upon pari-delicto should be no more effective in one case 
than it is in the other. And, of course, it might be said that 
Caplin controls the result. 

All matters as to the merits are for the New York Court. 
I am called upon only to weigh the use of corporate funds to make 
such argument in the context of a contention that this amounts to 
a waste of Receivership assets. Under present circumstances, it 
is not, in my judgment. Given (a) the potential benefit to the 


Estate, (b) the arguments which are available to the Receiver, 


(c) the relatively few decisional guidelines in a newly developing 
fact that the 
area of the law, (c) the /New York action will continue in any event, 


and (d) since all expenditures are under the control of this Court, 


I conclude that the Receiver should have an opportunity to persuade 


lida 


TO. 


Michael D. Gola.un, Esq. PAGE: 5 wave: 10/19/72 
Wil#@en1 H. Uffelman, Jr., Esq. 


the New York Court that he has both a cognizable status and 
a basis for recovery on all the claims he has asserted. The 
motion of the Exchange will be denied. 

Finally, while I make no special point of this, I do note 
the somewhat unique position of the Exchange which is both the 
defendant in the New York action and the movant here. Many 2 
litigant believes that a suit against him is worthless but rareiy 
does one have the opportunity to litigate that precise point inde- 


pendent of the merits. 


a truly, 

oA 

v\, >, 
See Coa 


o 


WD/L 


Original: Register in Chancery 
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Affidavit of J. Edward Meyer, III 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 
Plaintiff, 
-against- 
THE NEW YORK STOCK EXCHANGE, 


Nefendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


71. Civ. 
(MEL ) 


5525 


AFFIDAVIT 


J. EDWARD MEYER, III, being duly sworn, deposes 


and says: 
Le 


Bar & Churchill, ccunsel for the 


I am a member of the firm of Spengler Carlson Gu- 


plaintiff, and I am submitting 


this affidavit in opposition to the defendant's motion to 


dismiss. 
explain plaintiff's delay in the 
2. Prior to and after 


in December, 1971, I had several 


tatives of defendant's attorneys 


claims set forth in the complaint. 


It is the particular purpose of my affidavit to 


prosecution of this case. 
the commencement of this Action 
conversations with represen- 


about a settlement of the 


After consultation with 


Aubrey Lank, the Receiver, I advised such representatives 


that the action could be settled 


if defendant withdrew its claims 


by an exchange of releases 


as a general creditor in 


the receivership proceeding against Pickard & Company, 


Incorporated, as described in the McChesney affidavit annexed 


to the moving papers. 
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3. Defendant, however, was concerned that it would 
net necessarily be protected from subsequent suits brought 
by subordinated lenders, and I specifically recall John 
Jerome, Esq., who then appeared to be in charge of the 
defense, suggesting that the litigation between the 
parties be held in abeyance until the claims of the sub- 
ordinated lenders against Picxard had «en resolved, or 
until the statute of limitations had run. I thought these 
proposed settlement terms fair and reasonable as did the 
Receiver and, aS a consequence, this action lay dormant. 

4. There remains pending and in proaress before the 
American Arbitration Association one arbitration between 
Pickard and four subordinated lenders wherein the igsue 
to be resolved is whether Pickard or the subordinated 
lenders have title to several subordinated accounts. 

Once that proceeding was terminated, I had intended 
to request counsel for defendant to consummate the 
settlement discussed with its attorneys and close the 
receivership proceedings in Delaware. 

5. Had I not believed that the action was to be 
settled as outlined above, plaintiff would of course 
have prosecuted this acticn vigorously. Since defen- 
dant seems to have had a change of heart, plaintiff now 


intends to. 


EDWARD NEYER, Il 


Sworn to before me this 
jé*day of April, 1975. 


~ ? 
Le ee 


Novcary Public 


a MERE 5, 
avotary Pal op eotecte Fie 
No. 42-2 

Qualified in Ou 
Ueomuuscion Lapires 


County 
Maich 30, 1977 
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Affidavit of Robert S. Carlson 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Diag eevee i ees bree Ce ese fe ea: ou ae 
AUBREY B. LANK, as Receiver of : 
Pickard & Company, Incorporated, 
Plaintiff, AFFIDAVIT 
- against - 
THE NEW YORK STOCK EXCHANGE, Te ne 
: MEL 


Defendant. 


STATE OF NEW YORK ) 
y— ss. 
COUNTY OF NEW YORK ) 
| 


ROBERT S. CARLSON, being duly sworn, deposes and says: 


i, I am a member of the firm of Spengler Carlson 
Gubar & Churchill, attorneys for plaintiff in this action, and I 
am submitting this affidavit in opposition to defendant's motions 


to dismiss and for summary judgment. 


a. I have been handling an arbitration proceeding 
before the American Arbitraticn Association captioned: "Pickard & 
Co., Incorporated and C. Fink Fischer, et al., Case No. 1310-0165- 
69". That proceeding concerns subordinated loan agreements 
between Pickard and Stratton R. Ours and Adelaide Ours; Jean B. 
Fischer and C. Fink Fischer, wherein the Fischers and Ours subor- 
dinated their accounts with Pickard to the claims of general 
creditors arising prior to March 1, 1968. Under the terms of 
such agreements, Aubrey Lank, as Pickard's Receiver, is entitled 
to these subordinated .ccounts if Pickard was, on March 1, 1968, 


insclvent, engaged in a liquidation or in the warshalling c. its 
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assets and liabilities. As counsel for the claimant, I, on March 
25, 1975, summoned as a witness Lloyd McChesney, former Chief 
Examiner of defendant, The New York Stock Exchange, who testified 


that in his opinion, Pickard was insolvent on the relevant date and, 


+ 


was also engaged in a liquidation. 


2. On cross-examination, counsel for respondent, who 
is defending upon the ground that the subordination agreements 
were induced by fraud, cross-examined Mr. McChesney upon that 
issue. A copy of the transcript of McChesney's testimony with 
respect to that issue is attached hereto as Exhibit "A". Such 
testimony must be read in light of another exhibit, introduced 
during the course of such proceeding, which sets forth charges 
brought by defendant Exchange against Pickard and its officers 
and directors on July 25, 1968 which resulted in the expulsion of 
Pickard's principals from allied membership in the Exchange. 

Such proceedings are discussed in paragraph ll of the McChesney 
affidavit [Exh. "A" to Bishop Affidavit]. A copy of such charges 
against Messrs. Sackville-Pickard, et al is attached hereto as 


Exhibit. "2". 


4. Of particular relevance in Exhibit "B" is the 
revelation by the Exchange that it was aware of violations of 
the net capital and other rules by Pickard as early as late 1965 
or early 1966 and was aware thereafter of a continually worsening . 
situation resulting in the imposition of sanctions and the curtail- 


ment of Pickard's business. The Court is referred to that section 


at pages 4 to 7. 
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5. Mr. McChesney testified not only that many of the 
events and occurrences set forth in the defendant Stock Exchange's 
charges against Pickard were not only material to any investment 
decision with respect to Pickard but also that such events and 
occurrences would have a negative impact upon any investment 
decision. Moreover, Mr. McChesney testified that it was the policy 
of defendant Stock Exchange to conceal such adverse facts from 


the public (Exh. A, p. 229). 


O. It is the position of plaintiff Lank that, had 
defendant fulfilled its obligations under §6 of the 1934 Act, the 
fraud perpetrated upon Pickard which is established in the 
McChesney affidavit (Exh. "A" to Bishop Aff.) and in the defendant's 


charges against Pickard (Exhibit "B") would not have occurred. 


\ 


Tie Thus, at Paragraph 1l(a) of the McChesney affidavit 
it is stated: "John Sackville Pickard and Peter Sackville Pickard, 
respectfully President and Vice-President of Pickard, were found to 
have withdrawn, directly or indirectly, in excess of $650,000 of 
Pickard's funds without the knowledge of other officers and 


directors of Pickard." 


8. And, at pages 8 to 13 of Exhibit "B", the defendant, 
itself, describes such occurrences as, "Fraud or fraudulent aCeSicic | 


At page 13 of Exhibit "B", it is stated: 


As a result, aside from Anglo-American loans, John 
and Peter Pickard arranged for and accomplished a series 
of steps involving interest payments, loan yepayment, 
advances, stock redemption and compensation, all without 
authorization resulting in aggregate withdrawals from 
the £7,-m of approximately $344,000, all without the 
know.€ige of the other officers and directors. While 
some transfers were accomplished over a period of many 
months, an unusual number of steps occurred in January 
and February 1968 immedately prior to the Exchange's 
stepping into the picture, and at a time when Pickard 
& Co. was experiencing severe operations problems. 


120. 


9. It would be difficult to conceive of a more 
egregious case where the Exchange's callous and supercilious policy 
of "the public be damned“ directly led to the kind of fraud per- 


petrated here. 


ROBERT S. CARLSON 


Sworn to before me 
Psyop af ls Mee 1 fala Se 7 oe 


GREGORY KATZ 
Notary Public, Steia of New York 
No. 31-4522956 
Certificotea Siied in Now York County 
Commission Expires March 30, 1976 
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Exhibit A to Carlson Affidavit—Testimony 
of McChesney 


%  Shecney eis 
furm. lt appears to to a fura in which names were 
inssrted 30 that it is possible. I am not certain. 

MR. BURNS: 1 would like this docuasix., 
which sre the minuiss of the Boerd of Governors 
of tue New York Stock Exchange for August 7, 
1968 marked as Exhibit k. 

(Whereupon the above-mentioned docun2n: 
was marked Respondents’ Exhibit K in evidence, 
as of this date.) 

Q Referring you to Exhibit K, it indicates 
that on page 2, that you testified before the New 
York Stock Exchange Board of Governors on August 7, 
1968 in respect to the Pickard matter. Can you tell 
us what was the subject matter of your testimony? 

MR. CARLSON: Where on page 2? 

MR. BURNS: It is in the minutes. 

Q What was the subject mattcr of your 
testimony? 

A The subject matter had to be, among other 
things, the condition of the books and records and 
the financial condition of Pickard § Company. 

Q What did you say about the financial 
condition of Pickard & Company? 


A I certainly can't recall any details of my 


iS 


testinony at this tinm.. 
Q What is the best of your recollection? 
A 1 am certain that I testified that the books 
and records were in atrocious condition and that the: -- 
Q Still August 7, 19537? 
A As of the time the Exchange personnel went 
into assistance with the firm in late January or 
early February, and that the books and records have 
been an extremely important issue prior to that, and 
based upon the fact that Haskins & Sells firm was 
unable to complete their audit and render an opinion. 
Q Did you testify about the various charges 
that are referred in Claimant's Exhibit No. 14? 
A To the extent I was questioned about individual 
charges, I responded to the inquiry. 
Q Did you participate at all in the pre- 
paration of Claimant's Exhibit No. 14? 
A I was undoubtedly responsible for supplying 
some of the information to those who prepared these 
charges. 
Q Did you participate in the preparation 
of these charges? 
A I would have to read it through to find out. 


Q Let me take you through some of it. 


Nw 
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Pages @ under the citl of previous disciplinary 
action. There is reference to violations of the 
isxchunsgs capital reuuirsaents from June 30, 1965 
to July 15, 1965. Did you at that time have any 


familiarity with that subject? 


Q Did that have anything to do with the 
chief examiner's office? 
A os. 

Q Does that come under the responsibility 
of the chief examiner? 
A It would. It would definitely come under the 
responsibility of Mr. Bishop who was the vice presi- 
dent of the member firm and the finance department, 
and the chief examiner's department would have par- 
ticipated somewhat in it. 

Q Do you know it says that Pickard §& Company 
was censured for having permitted the violation? 


Do you know about that? 


A I was not chief examiner during that period 
of time. 
Q Did there ever come to your attention 


that Pickard had been censured for permitting the 


violation of June 30, 1955 to July 15, 1965? 
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A 1 en certain th.t during the course of 1968 
and 1962 I became aware of it. 

Q Did you become aware that Pickard §& tls 
Company nad been warned that another violation might 
lead to more drastic disciplinary action? 

A I am certain I heard of it in 1968 or 1969. 

Q Was that an important subject matter to 
the chief examiner's office? 

A Disciplinary action, generally was handled 
directly under Mr. Bishop. 

Q Tell me what the function of the chief 
examiner's office was? 

A The principal function of -the chicf examiner's 
office was to mail financial questionnaires to firms 

in connection with their surprise audit after we 
received the announcement of the public accountant, 

and for most New York Steck Exchange member firms, 

the examiners also sent out two financial questionncires 
during the course, one on each third of the year. 

All these answers were returned to the Exchange. . 
They were analyzed by the examiner's staff to deter- 

mine whether that firm, based on the figures supplied, 

were in conformity with the capital requirement. 


We maintain a staff about fifty-five exauiners who 
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examined the firm's i:: the field and their @.5:2- . 


ae 


sibility was, among others, was to check back the 


answers svpplied to the books ond reports of the 


firm, to verify that the ks and records accurately 
vhat has been reported to the Exchange. A 
factual report on their finances wére subse- 
quently forwarded to the principal of the finance 
division wnere the next level of communication with 
the member firm was handled. 

Q Is this part of the supervision function 

of the New York Stock Exchange? 
A Yes. 

Q Did the examiner's office have any 
responsibility to verify any figures or any of the 
information which it analyzed? 

A Yes, as I indicated, the examining staff usually 
just once a year, would examine the answers and 
thom back to the bocks. 

Q Once a firm had been censured for not 
meeting the Exchange capital requirement, did the 
examiner's office take any additional interest in 
the firm to see if it was complying with the capital 
requirement? 


A We followed it. We continued to follow the 
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réutins of looking at their reports thrac tinos a 
year, and occasionally, a firm would be required 
to report en a meitaly basis to the Exchange so we 
could follow the progress of the firm. 
Q Do you know during the period of Juns 


to July of 1965, were many of the member firms in 


violation of the capital requirements?- 


A I have no knowledge of that. 
Q Do you know that? 
A The best person to obtain information of that 


kind would be Robert Fischman (spelled phonetically). 
Q When a member firm is censured and warned 

about the capital requirement, is that any sort of 

a red flag to the examiner's office to pay more 

attention to the firm than to tae other firms? 

A I would say that it would be a little bit more 

emphasis in careful examining every report from that 


firm as opposed to where thers was no incident. 


Q When did you become a chief examiner? 
A Early 1967. 
Q At the time you took office, was that 


the policy of the chief examiner's office to Pickard 
& Company? 


A I cannot know that Pickard § Company was actually 


¢ 


calied to my attentio.. It was 


cowmenicated that Piczard 
censured and warned? 
A [have ine azcclisction of this at this par- 
ticular time. 

Q Do you know whether there has been any 
disclosure to the public that Pickard § Company had 
been censured and warned? 

A I think it was rare at that time that any kind 
of activity was ;.ublished. 

Q Was it just kept in the house with the 
Board of Governors? 

A It would have been. The Board of Governors, 
the Exchanse staff, who were interested interested 
in that particular area and the firm itself, of 
course. 

Q 
that censure and warning was made to Ours? 
A I have no knowledge of that. 


Q If you were an accountant advising some- 


one whether or not to invest in a member firm, would 


you consider that informaticn relevant to whether or 


not the investuent should be made? 


there is a 
seityes Of an unsatisfactory 

capital condition in Ju..c of Lyot sad the question 
of adcyuacy of records, iicherc & Compaay agreed on 
June 30 to restrict its eperations until further 
notice. That is back in i966. 

Did that information eventually come to 
your attcation? 
A Undoubtedly, I learned in 1968 or 1969 -- I 
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don't recall any earlicr re 


Q When you touk office as chief examiner, 


did any of the inforiaticn eventually come to your 


A Undoubtedly I learned over in 1968 or 1969, 
I don't recall any carlier references to it. 

Q When you tuok effice as chief examiner, 
did any or the information le cu your attention? 

A Not that I remember. 

Q Let us turn to page 5, and could you tell 
us what it was that Pickard was restricted from 
doing? We are dealing now with a disclosure that 
in June of 1966 Pickard was restricted because of 


1ts nee capital. You hatelect At... Whee was it that 


Pickard didn’t ds? 
A ‘there are six items here: 


Cotkd not tracts fur the Pickard Compahy zecou: 


te 
tal 


except for riskless transactions to bill customer's 
Over-the-counter orders. 

Q Can you tell us what that means in lay- 
men terms? 
A A riskless trade is when a firm buys for its 
own account or sells for its own account a security 


and simultaneously iS a customer order on the other 


side of the trade so they are not taking an inventory 


position. 

Q That was somethinyz they could not do? 
A They could net get into any riskless trade. 
They could not take an inventory position for then- 
selves. 

The second item is the hiring of additional 
represcatctives. 

Q They can't do that? 

That is correct. 

The third item is open any new branch offices. 

Q They could not do that? 

That is correct. 


Number 4. Accept any new margin accounts with 


got 


2 


oo 
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Sipnificane debt bala: :c. 


Q What does that significant debt balance 


tomer owes money to the broker-dealer. 

Q What does "significant" mean .n that 
context? 

A I could substitute the word large fcr signifi- 
cant. 

Q What would it mean to you in percentage 
terms? 

A I would have to look at it in context with the 
total position of the firm. I can't -- I don’t think 
I could realistically put a figure. ; 

Q As chicf examiner, would this be the 
kind of thing you would have to look for when you 
were looking at the financial records of Pickard te 
sce if thsy vivlated that restriction? 

A Yes, the staff would do this. 

Q How would the staff determine whether 
the margin account had a significant debit balance? 
A They would undoubtedly review the new accounts 
that have veen owned by the firm and probably if any 


of the lurgest ones, if they opened new accounts, 


. 
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old be sipnificaat, dupsading upen the other 


dependiny on the total size and the other accounts 


that the 


sn bes hendied. 
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Q The margin accounts did become signi fi- 
cant in your investigaticn? 
A They had margin accounts, and we had the 
problem of resolving those margin accounts and getting 
rid of them, getting them out to the customers and 
other brokers and dealers. 

Q You never had any payments paid into 
them? 
A They were probably so. I really can't divulge 
specifics. 

Q We'll get into specifics a Little later. 
Assuming that I am correct in that statement, 


wouldn't this restriction have some bearing vpon 


that problem with the margin account? 


A This is just talking abcut the new margin. 
Q Some of them were new that you had prob- 


lems with later on with this restriction. Would that 
restriction have a bearing on that one? 

A Yes. It violated the agreement they made with 
the Exchange. 


Q Rack on item 4. The new margin account, 
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would chat sigaifican-ly interfere with the Pichard 
expansion of development of uny new business? 
A It would prohibit them from opening a new 
account with a large debit balance. 

Q That could significantly curtail their 
business expansion; could it not? 
A That would curtail their expansion. 

Q The same as their prohibition of hiring 


any additional representatives? 


A Yes. 
Q Getting to the item 5. -- 
A Item 5 says engage in underwritings other than 


those which Pickard & Company was presently irrevo- 
cably committed. 

Q What does that mean? 
A They could not engage in underwriting or new 
issues of stock. 

Q That also could curtail their opportunity 
to expand their business? 
A Yes. 

Q In fact it could curtail their past 
business; could it not? 
A I don't know. 


Q They couldn't continue in the underwriting 
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business qiuce they we.e out of these which they were 
presently committed? 
A Correct: 

Q That would require them to discontinue 
their underwriting operation within a reasonable 
time, would it not? 

A Yes, except the sentence leading into this ’ 
said they agreed to this on June 30, appending 
Clarification of its capital condition. 

Q Let us look at item 6. What does that 

mean? 
A Effect any new transactions for Pickard § 
Company's opening conversion account and agreed to 
close out existing positions as represented to papers 
expired. The capital conversion account operation 
is where the broker-dealer enforces openings and 
typically takes an offsetting long or short position 
in the underlying securities and, so, they are now 
prohibited from affecting any new transactions 
endorsing any new openings. 
THE CHAIRMAN: May ask one question? 
This agreement that Pickard entered into, is ' bod 
this a public record at the Exchange offices 


which could be revicied by any member of the 
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punlic? 
THE WITNESS: No, sir. 
THE ARSLTRATCGR: This would be between ne 
the Exchange and Pickard? 
THE WiiNESS: Yes. 
THE ARBITRATOR: Would it not have been 
knowledge as to what the restrictions on vt 
Pickare were? 
THE WITNESS: That is correct. 
THE ARBITRATOR: Those dealing in an 
open-end relation with Pickard would not have 
been aware of some of these restrictions and, 
if Pickard violated them, the parties on the 
other side cculd possibly be in violation of 
the Exchange rule without having knowledge of 
it? Let us assume I opened an account and 
the, took my account with a large debit 
balance, I would not be aware that I was in 
violation sf the Exchange's agrzement with a 
Pickard Company; would that be true? 
THE WITNESS: You would not be in viola- 
tion. 
THE ARBITRATOR: But Pickard @ Company : 


would be in violation. if would not be aware 


19 
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of teis, aid I pened ny account became 


sont 


the point I am getting at is even though the 


ExsGuccis macy come ints this, and protect me 
if they couid not deliver the equity in my 


° soy gens fe Sar * - } : ms er ty Vy e se 
eecount, I would not have Known that when I 


r=) 


opened the account, but the Exchange would 
have known there was a violation against these 
people when they agreed not to do this? 
THE WITNESS: That is cerrect. 
CONTINUED EXAMINATION 
BY MR. BURNS: 
Q How would the Exchange know there was 


2 violation? 


A By examining the record 
Q That was your function eventua.’¥” 

A That is the function of the examiner's office. 
Q When you came into office in 1967, no- 


body hesusht this te your attention ebout Pichard? 
A This particular restriction according to 
this, was June of 1966, based on one of the exhibits, 
I talked here earlier about today. The firm was 
back in capital compliance. 
Q Let us read on in this because I don't 


think that is what it says. Finishing with those 
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Six iteuws, we cume to the next seatence which Says: 
"Shortly thersafter, the restriction 
was amended to permit a trading limit of not 
more than $100,000 covering transactions which 
were not of a riskless nature." 
So that means item 1 they are allowed 
to do that kind of thing up to $100,000? 
A Right. 
Q Accordingly, to the way I read it, the 


restrictions 2 through 6 remain in effect unamended? 


A Insofar as this document reflects it, that is 
correct. 
Q Then it says there was a subsequent visit 


by an Exchange examiner, and what did that disclose? 
A First item is a violation of rule 325 on June 
30, 1966 when the capitcl requirements were short -- 
Q The next item. is what? 
MR. CARLSON: Do you want us to read 
them? 
MR. BURNS: Interpret them. 
A To maintain that a net capital of at least 
$25,000 in excess of minimum requirements or an 
amount which would provide a ratio of aggregate 


indebtedness to net capital of not more than 1500 
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per ceat, whichever wi: the greater dollar cushion. 
Q hat does that mean? 
A Rule 326 requiics thai the ratio of aypregaie 


indebtedness should not excess 2000 per cent. It 
is a policy matter. ‘The Exchange did not want the 
ratio to go above 1500 per cent. 

Q Is that in respect to all member firms? 
A Yes, and the Exchange wanted a minimum excess 
@£ $25,000. 

Q There was a special agreement between 
Pickard and the Exchange? 
A There was according to this, there was an 
agreement probably -- I suspect Pickard was notified 
by letter of this minimum requirement. 

Q What are the other three items listed 
here that were discovered? 
A The next item is a violation of rule 402  n 
failing to segregate customer's securities pioporly 
and promptly. 

Q What does thet mean? 
A The rule requires that customers fully pay 
for securities and excess margin securities and 
have to be segregated, that is they cannot use, they 


cannot hypothee:te them to borrow money and Pickard 


was in visiation of tils. rule. The next item is 
the violation of the SEC rule 240.8(c)i. In coming 
to cuc Ccustoner security and bank Loans without 
the written consent of each customer. 

Q What does that mean? 
A Apparently, Pickard failed to get written con- 
sent of each customer. A standard procedure in the 
brokerage industry for each customer who signs an 
account, signs an agreemsnt. They did not have the 
Signed agreement. 

Q What does tuat agreement authorize then 
to da? 
A It authorizes them to operate -- the tneral 
authorization is the firm is allowed .c pledge 
securities per customers to borrow on money from 
banks or that amount on the stock loan basis as 
long as they are not fully paid for. 

Q then §&. 
A Vinlation of rule 405(3), in failing to approve 
in writing the opening of new accounts. That rule 
requires that whenever a registered representative 
opens a new customer account for a customer; a part- 
ner, an authorized officer will look over the agree- 


ment and approve it in writing. 
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Q Turning t+ pese 6 of Claimant's Exhibit 
No. 14, 1% appears that after you became the chief 
examiner tht reprosontatives of Pichkurd appeared 
before the Exchange on February 7, 1967, and that 
they were censured for thoz violations and fined 
$5,000 for them. Do you recall anything about that? 
A I think that it still preceded the time when 
I became chief examiner. It seems to me that it 
was the latter part of February or perhaps early 
March when I became chief examiner. I don't have 
any recollection. 

Q It goes on to say that the special 
restrictions wers .ontinued until further notice. 


MR. CARLSON: That is what it says. 


Q Did you know anything about that? 
A I have no recollection. 
Q Do you know if any of those restrictions 


were ever bruught to your attentica when you becaue 
chief examiner? 
A I don't recall at this time. 

Q Do you recall if the chief examiner's 
office made any efforts to determine during 1967 
whether the special restrictions were being complied 


with? 
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A I have to refer back to the Exchaneas Files to 


- 


seu what cxaminations were made and reports issued. 


Q Would it be possible to do that? 


A I doa't know to what extent the Exchanze 
records may be available to me at this time. 
no longer employed there. 

Q Do you know what the name or file would 
be that would contain that information? 
A File, Pickard §& Company. 

Q It would be under the chief examiner's 
office? 

A Not at this late date. It would be in the 
central files. 

Q Do you know whether the existence of 
these restrictions were disclosed to the public? 
A In all likelihood, they were not. 

Q Do you know whether the events of the 
information on that visit were disclosed to the 
public? 

A They would not be. 

Q Do you know whether the censure and 
the $5,000 fine were disclosed to the public? 
A I don't know. 


Q Do you know whether it would have been 


the practics to discl ise that at that tine? 


A I con't: Know Lf that was a practice or net. 
a Q bo you know who would know that? 
“ay A The NASD. 
Q This would have been ~cported to the 
NASD? 
A Was the censure and fine, as I read it. I 


may be reading. 


Q You are reading something else. 
A I was reading further down. 
Q I am talking about the advisory committee 
action. 


A That would not be -- in all likelihood that 
was not published. 

Q ‘Do you know whether or not the subor- 
dinated lenders of Pickard & Company were advised 
of any of this information, either the restrictions 
over the findings or the censure and the fine? 

A I don't have any knowledge of that. 

74 Q You have no knowledge whatsoever of 
whether they would have been or would not have been? 
A That is correct. 

Q Do you know whether there was any dis- 


closure either to Fischer or Ours of that information? 
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I would not have knowledze of that. 


Q You don't know of any such disclosure? 


Q You don't know of any disclosure to the 
subordinated lenders to Pickard? 
A No. 

Q It says further on that the censure 
Closed with the statement which was a warning that 
further failure te comply with the rules might lead 
to suspension or expulsion. Were you aware of that 
at any time during 19677 
A I have no recollection. 

Q Did it ever come to your attention? 

I have no recollection of that. 

Q When you became liquidator of the Pickard 
did it come to your attention? 

A I am certain in 1968 or ‘69 it came to my 
attention. 

Q At the end of that paragraph there is 
a statement that all of the present allied members 
of the corporation received a copy of such censure, 
except John A. Schwartz, Jr., whe was not associated 
with the corporation at that time. Does that refresh 


your recollection on whether it was the policy of the 
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Bxchuare to advise th 
at that tine? 

That is a mattey which wus outside the priaview 
of the chief exanin ezfics, 

Q If yuu wers an accountant conducting an 
audit and preparing a report on the financial state- 
ments for our company, would you include in the foot- 
note any reference to the restrictions that I have 
referrod to carlier, if they came to your attention? 
A I am trying to recall any incident.in which 
a detail of any restrictions appeared in any audited 
financial statement of broker-dealer. Of fhand, I 
cannot think of any. 

Q If the SEC were to enter a restriction 


which was a public report, wouldn't you include that? 


A I think that would depend upon the severity 


and timing. 

Q But if it were severe enough and effected 
the company's general operitions wouldn't you feel 
that in accordance with general accounting practices 
and principles, that you would have to make some 
refe.2nce to it? 

A I think there is a strong possibility that 


anything that would have a matcrial adverse cffiect 
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upoa the operations c the firm would be disclosed. 
Q If they can't accept certain margin 


eccougts, Such as in ites !, ci page 5, couldn's 


that have sufficient micerial effect on the- company's 
operations? 
A I don't believe that by ixsuae would, 

Q Let us add to item 6 that they would 


have to close out their opening business. 
A That would depend whether or not their opening 
business was a significant generator of revenue. 

Q But it could possibly be something that 
would materially be required to be disclosed? 
A Possibly. 

Q What about the requirement that they 


curtail their underwriting business? 


A Same answer. 
Q Could be material? 
A Could be. 
Q The fact that they can't hire any addi- 


tional registered representatives, would you con- 
sider that possibly material? 
A It might be. 

Q In fact, if they were losing registered 


representatives and couldn't hire, you would aliost 
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haye to say they are soing out of business? 
A I lelLieve this rastriction was intended to 
kecp taem from hiring additional personnel and not 
: restrictions on replacing personnel. 

Q I see, and would the restriction that 
they could net open any new branch offices, could 
that be material? 


A It would certainly keep them from expanding. 


Q AS am accountant, if you didn't disclose 


that, you would be incurring a risk for non-disclosure? 
MR. CARLSON: I object to the form of the 
question. 
CONTINUED EXAMINATION 
BY MR. BURNS: 
THE WITNESS: Let mé comment to the 
answers on the financial questionnaires that 
are prepared by companies which would reflect 
the financial condition in the prescribed 
format as of the given moment in time, and 
. the accountant of an auditor of stock , 
brokerage firms at that period of time rarely 
reported on the income statement of broker 
and dealer, and so all of these restrictions 


certainly would tend to influence the income 
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statcmant, but «hey would have not had that 
much impact upon a balance sheet of a piven 
point in time, ura [ think 1 undoubtedly 
have some influence on whether or not the 
auditors felt the necessity to report on 
these in the answers to the financial ques- 
tionnaire. : 

Q If you were an investor or potential 
investor of a member firm, would you want to consider 
this kind of information in determining whether or 
net to make the investment? 

MR. CARLSON: I object to that. 

Q If you were an accountant advising an 
investor, would you consider this restriction in how 
to advise the investor? 

A Yes. 

Q It could make a difference whether yo:: 
would recommend an investment; couldn't it? Certuinly 
would influence a decision and would be a negative 
influence, would it not? 

A Absolutely. 
(The examination recessed at 12:00 noon 

to 12:10 P.H.) 


A CONTINUED EXAMINATION 
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RY MR. BURNS: 


Q Mr. McChesney, referring to those five 


items which wors discovered in the susscquent visit 


by the Exchange examiner listed on pzxye 5 of Claimant's 
No. 14, do you have any infozuation us to wacthers 
any of these subordinated lenders were notified of 
those discrepancies? 
A I have no knowledge of that. 

Q Do you know whether any of the Fischers 
or Ours were notified of that? 

THE ARBITRATOR: Do we have a date on 
that visit? 
THE WITNESS: Probably between June, 1967 

and February 1967. 
CONTINUED EXAMINATION 
BY MR. BURNS: 

Q Would that information be something 
which an accountant should refer to in a footnote 
in a financiol statement? 
A I doubt that this information would have been ' 
put into a footnote to a financial statement with 
the possibie exception to item l. 

Q Do accountants, when they find the 


problems with the internal control, make a reference 
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to it in the footaote? 
A They would probably make a reference to this 
in the accountant report, since there is a require- 
ment under the SEC Rules and Exchange Rules that 
accountant's report must state they have examined 
the system of accounting control and ths procedures 
for safeguarding the customer's securities. 

Q Item number 3, would that ry into an 


accountant's report? 


A It depends upon whether or not it is material. 
Q What would make it material or not 

material? 

A I jest don’t think I could give you any pre- 


cise numbers. It is a matter of relevance to the 
other circumstances of the firm, and so forth. 

Q But a substantial, say more than ten 
per cent of the securities, would that be material? 
A I don't think I am in a position to answer 
that. hy 

Q Item 4 could also relate to internal 
con.rol, would it not? 

A Yes. 


Q That also could go into the accounts 


reported? 
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A To the accounta:t. I doubt if the accountant 
would report on that, 
Q what ebout iiuitatiaas on uct capital, 


such as the one in item 2. Was that the one that 
was in existence for all member firms? 
A No. 

Q That was a special one for Pickard; is 
that:.correct? 
A That is correct. 

Q Would an accountant refer te thar in 


his footnote to a financial statement? 


A That may be referred to in a footnote. 
Q Should it be? 

A The violation? 
& The agreement? 

A The agreement that they are required to keep. 
Q Right. 

A I don't recall offhand any instances in which 


I have seen that kind of an item disclosed in a 
footnote. 

Q You haven't scen that kind of an item 
in respect to any other member firms; have you? 
A It is not an uncommon kind of an arrangement 


for a firm thachas experienced some difficulty to 


be required by the Exchange to maintain capital 
above the minimum required by rule 325. 

Q So this indicates that the firm had 
experienced some difficulty with the knowledge of 
the Exchange; is that correct? 

A Yes. 

Q But it doesn't indicate ‘what that 
difficulty was? 

A Well, the difficulty had tc be a problem in 


meeting and complying with rule 325. 


Q Which is capital requirement? 
A Right. 
Q And if you were an accountant advising 


an investor, would you consider that a significant 
factor to consider? 
A I certainly think the investor shou.d be 


apprised of that fact. 


Q Do you know anything about the determina- 


tion by the NASD to censure Pickard, which was 


referred to on the bottom of page 6? 


A Your question is do I know anything about it? 
Q That is correct? 
A I have no recollection of it other than 


reading it here. 
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Q As chief cxaminer of the Exchange, 
would it have come to your attention that on March 


30, 1967, the NASD censured Pickard and fined them 


$3,000? 
A Probably. 
Q Do you recall whether you took any 


action in response to obtaining that information? 
A No, no recollection of it. 

Q Do you recall whether- it was your policy 
when you obtained information like that, to exercise 
more than ordinary care in investigating and scru- 
tinizing a member firm's affairs? 

A That would come to the attention of the 
examiner's department, but we would have taken cog- 
nizance of it, and the next time an examiner was 
sent to visit the firm, he would be aware of this, 


perhaps look into some of these same areas. 


Q Do you recall whether that actualiy 
happened? 
A I have no recollection. 

Q Would you have increased the number of 


visits that people from your department made to the 
subject member firm? ‘ 


A This, combined with any other information we 
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had, such as history of this firm, would have 
generated extra scrutiny of the firn. 

Q What would that extra scrutiny entail? 
A Possibly at that time, I don't know for cer- 
tain, in this case, possibly, we would have more 
frequent reports from the fira concarning its capital 
position, principally. 

Q Just concerning yourself with the capital 
position. 
A rvincipally, this is the principal concern of 
the Exchange, and the examiner's department. 

Q Did the examiner's department care about 
employees who were pro;erly registered? 
A Oh, yes. 


Q That would have scrutinized thar, since 


it became -- since the NASD declared it was something 
that Pickard was guilty of? 

A In addition to the examiner's department, 

there was another area in the Exchange. I don't 
recall the name of it at this particular time, but 
there was this area, the department of supervisory i 
standards, it comes to mind that also looked into 

areas of this nature. Whether or not there were 


representatives, and whether or not they were 


resistered and also w uld examin? some of the other 
practices away from the capital itself. 

Q Would yous department have taken any 
interest in that? 
A I think I stated previously thut assuming this 
would come to our attention, and I am reasonably 
sure it did, and that the examiner on the next visit 
would look into these particular areas very care- 
fully, such as the violation of the regulations. 

Q I am sticking right now with the failure 


to register certain employees, and we will go through 


each one. 

A I believe they would have looked at that. 
Q What would have been dons? 

A Probably hc would have examined the first, 


the accounting records to the extent that they were 
available and reliable, and to see which one of the 
persons who were actually receiving coamissions for 
the sales of securities. 

Q If they were not reliable, what would 
they have done? 
A They would examine whatever was available. 

Q Were they required to have reliable 


records? 
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A Yes, o£ course. It is obvious they were not 
Meeting all the requirements. 

Q If they diu not have rezistered those 
employees, wouldn't it be grounds to put thei out 
of business at that time? 

A I think the sequence of events would = hen 
they find violations, as has happened here, at the 
staff level, the restrictions were placed on then 
with respect to its operation and if the violations 
either become more severe, then, by action of the 
Board of Governors, a censure is either directed by 
the Board of Governors or the committee of the board. 

Q But if they did not have records as to 
who was being paid commissions would that be grounds 


for censure, too? 


A That is a decision made further up the line. 
Q You just report it? 

A Yes. 
Q Did you report it or not? 

A I have no recollection at this time. 
Q It is possible, but we can assume, 


perhaps, you were the examiner, and you did find 
such records and checked out the registration of 


the employces? 
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A that is possible. 
Q Eithor thing is possible. 
A Yes. 
Q Lot us go to item 2. 1! don’t know what 


that means. Can you tell me what that means? 
A Yes. I£ the firm had a mark-up on the trans- 
action -- for example, if you bought something for 
$100 and sold it for stock up to $105, that is not 
extensive. If it gets up to $110 and $115, when you 
got a 10 or 15 per cent mark-up, that is excessive. 
The general rule which is followed, which is anything 
over 5 per cent, is excessive. | 

Q Did the Exchange care about that one 
way or another? 
A Oh, yes. 

Q Would that be something your department 


would investigate? 


A Yes. 
Q For Pickard? 
A Yes. 
Q Do you know whether any further investiga- 


tion was made of that particular subject matter of 
Pickard? 


A I don't recall. 


Ti ads aa ee 4$a 
() Who would iknow? 

A I believe that could only be determined at 
this point in time by loosing at the records, and 


the reports that the examiners made as a result of 


the visit. 


Q What records could we call for? 
A The examiner's records. 
b 
Q Was it the practice of the examiners to 


make a written report each time they visited Pickard? 


A On a usual examination, they filed a written 
report. 

Q Were they usual exaninations? 
A It may be that they for some reason, they 


visited a firm a few hours or less, for a specific 
purpose, and it may be that the report was issued 
orally. Generally when an examiner spends tine 
with a firm, a written report was issued. 

Q Wouid there be any records of a visit, 
a written record of a visit in which there would 
be an oral report? 
A A written record. 

Q Like a diary or something that says "I 
went there" or some kind of an assignment sheet where 


it says that a representative went on a particular 
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the violation and new would he increase the number 

of samples that he would take in his investigation 

of Pickard? ‘ 
o A Probably. 

G Would there be any circumstances under 

which he would not do that? 

A tle would if he has a long list of items he 

is supposed to look at at an examination. It depends 

upon the time available and the condition of the 

records and what factors go into this and each 

examiner is given a reasonably wide latitude and is 
allowed to ¢xercise his judgment. 

Q If the condition of the records was 

poor, would he devote more time to this problem or 
would he devote l¢ss time to this problem? 


A I just don't think I could give you a cate- 


gorical answer to that. 


Q 


A He would report +. all of the factual findings 


What should he do? 


as a result of his examination. 


Q You stated that the extent of his investiya- 


tion in respect to the regulation, the requirement 


would depend on the condition of the records. Would 


you describe that? 
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Would tha. be something your examiner 


arested in? 


That would be something that he would 
¥O in and investigate once he had this information? 
A Not only when he had this information, but 
it was usual an examination of a member firm that 
the examiner would look for items of that nature. 

Q Would he make such an investigation? 

They would review customer's accounts. 

Q How would they do that? 
A On a random basis. They would look at a pur- 
chase, typically the purchase is recorded on the 
settlement date which -- that was five days after 
the transaction date, and if the payment was not 
received from the customer within seven business 
days of the trade date, that would be a violation 
and request an extension. That would be 2 violation 
of the regulation. 

Q He would report that to the Exchange if 
he discoverzd that? 
A He would review it and see if there is a 
pattern of failure to monitor the accounts. 


Q The NASD censured and fined Pickard for 
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case? 


A Each examiner keeps his own diary and cer- 


tainly the principal examiner who was usually the 
assistant chief would at all times know where they 
are. Whether there was a written record of that, 
I don't know at this time. 

Q Let us go to item 3, the regulation, 
the violation. What does that refer to? 
A There is a Federal Board Reserve regulation 
which requires that generally that a person pursuing 
a security must pay for that purchase within seven 
business days. If for any reason he is unable to 
complete that, the broker-dealer is required to 
either get an extension of time for that customer 
to pay for it by applying to the Exchange or NASD 
or the SEC, or the broker-dealer is required to 
liquidate the transection. That is in essence what 
the regulation is. 

Q Could you tell us what that item 3 
indicates? 
A Yes. The Pickard & Company failed to take 
action to liquidate 15 per cent of its securities 
in special account where the full payments have not 


been received by the broker-dealer. 
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he 


I don't know if I stated that precisely that 

THE CHATRMAN: Is this hypothetical 
because you asked hin what he should do or 
are we asking does he hive kuowlodge? 

MR. BURNS: I am pretty sure from what 
he said he didn't specifically remember any 
of this information. 

THE CHAIRMAN:.": He is just guessing 
on what might have or might not have been 
done? 

MR. BURNS: I am assuming he established 
the standards for the department, and what the 


examiners were supposed to do. Later we will 


try to find out what they actually did. 


THE GHAIRMAN:: As long as it is hypo- 

thetical -~< 
CONTINUED EXANLNATION 
BY MR. BURNS: 

(The pending question is: In what way 
would the condition of the records affect the 
examination conducted by your examiner in 
respect to the regulation?) 


That ts hard to answer precisely. The 2xaminer, 
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as I said, has a considerable amount of latitude in 


his cxamination, and if he found the records were 


inaccuratc, depending upon what he found in it, he 
would extend his examination in a given area. It 
is hard for me to say precisely that it would 
necessarily focus on the regulation. 

Q Do you have an audit program for the 
examiners ? 
A ‘Yes. 

Q Do you know where a copy of that audit 
program would be? 
A In the Exchange files. 

Q Did you modify the audit program in 
respect to the particular examinations? 
A The examiner was at liberty to modify that on 
the job as the conditions warranted it. 

Q Would his supervisor modify it? 
A he way very well come back and discuss it with 
the supervisor or principal examiner during the 
course of his visit. 

Q Let me put it the other way around. 
Suppose you received the information thut you received 
about the NASD censure and fine, would you then have 


modified, or would somzbody in your department have 
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"modified the audit proyran for Pickard? 

A I think what would have happened, would be 

the princinai examincr, in talking with the exuniner 
assigned to this particular cngagement, would advise 
hia of this, and tell iim to concentrate on theses 
areas and see if these particular types of violations 
would continue. 

Q That was the practice? 

A That would be an oral communication to the 
examiner. 

Q It wouldn't reflect in the audit program? 

No. 

Q Would the audit program indicate how 
broad a sample would be taken in any particular area? 
A I don't recall the det2ils of the audit progran 
at this time. 

Q With reference to item 4, what are the 
£rceeze provisions of item 2 a person -- 

A As I recall it, before the broker could excr- 
cise another purchase order for that particular 
customer, he would have to first have the cash in 
hand so he could not violate the regulations again, 
and I think it is a 30 to 90 day freeze on that. 


Q Assume that item 5 and 6 mean what they 
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Lok like, they say, iurning to all of these tens, 
do you krow whether there is any disclosure to the 
public of tzis censure or this fine by the NASD? 
A I don't know of my own knowledge. 

Q Bs you know waat the practice of the 
NASD was at that time? 

A I have seen published notices of fines by the 
NASD, and censures, and I don't recall right now 
whether it was true at that time. 

Q Do you know whether the information 
about this censure and fine were disclosed to the 
Fischer, Ours? 

MR. CARLSON: Apart from any NASD 
disclosure? 

MR. EURNS: If he knows. 

THE WITNESS: I have no knowledge. 


Q Was any of the information contained 


at the botts: sf page 5; and going through to page 


7, the kind of information an accountant should 
disclose either in a note or report in the course 
of reporting on a financial statement? 

A Very probably. Very probably item 5 would 
have been disclosed in that it indicates a lack 


ef internel control. 
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Are any o these items, items that you, - 
you, 


as an accountant advising a potential investor in 
Pickard, would desire to coasider in determining 
whether or not to make such an investment? 
A Lf 1 hac Lnowkedye of this, 1 would certainly 
advise the potential investor. 
Q What kind of influence would this 
Negative. 

MR. BURNS: You indicated we were going 
to break between 12:30 and a quarter of one, 
and I happen to be at a breaking point. 

(Discussion off the record.) 

(The hearing closed this day at 12:40 


P.M.) 
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_ Exhibit B to Carlson Affidavit—Charges Against 
Pickard’s Officers and Directors 


NEW TORK Sai Oc Ks EXCHANGE 


Department of Member Firms 


July 25, 1966 


Board of Governors 
Department of Member Firms 


Charges Against John Sackville-Pickard, Peter Sackville- 
Pickard, Joseph V. Shields, Jr., Albert E. Posener, and 
Hayes A. Noel, Jr., Allied Members, and John A. Schwarz, 


Jr. Member 


Fraud or Fraudulent Acts 


Conduct Inconsistent with Just and Equitable Principles 


of Trade 

Misstatement to the Board of Governors 
Violation of Rule 325 - Capital Requirements 
Violations of Regulation T 


Violations of Rule 432 - Failure to Maintain Margir 
Records 


Viclations of Rule 402 - Failure to Segregate Customers' 
Free or Excess Margin Securities 


Violations of Rule 440 - Maintenance of Records 


Violation of Rule 401 - Gcod Business Practice 


Note: Text of Above Rules Attached 


Gentlemen: 


There are presented herewith Charges against John Sackville- 


Pickard, Peter Sackville-Pickard, Joseph Vv. Shields, Jr., Albert E. 


Posener, and Ilayes A. Noel, Jr., Allied Members, and John A. Schwarz, 
Jx., Member, all Voting Stockholders of Pickard & Sompany, Incorporate~, 
under Sections 1, 5, 6, 7, and 16 of Article XIV of the Constitution 
which read in pertinent part as follows: 


Section 1 - Article XIV - “A member or allied member who shall be 

adjudged guilty, by the affirmative vote of 
a majority of the Governors then in office, of fraud or of fraudulent acts 
shall be expelled." 


Section 5 - Article XIV - "A member or allied member who shall be adjudged 

guilty, by the affirmative vote of a Majeoxiry 
of the Governors then in office, of making a misstatement upon a material 
point to the Board of Governors.... may be suspended or expelled as the 
Board may determine." 


Section 6 - Article XIV - "A member or allied member who shall be adjudged 
guilty, by the affirmative vote of a majority 
of the Governors then in office, of a violation of the Constitution of the 
Exchange or of a violation of a rule adopted pursuant to the Constitution 
++-.-0r Of conduct or proceeding inconsistent with just and equitable 
principles of trade may be suspended or expelled as the Board may determine. 


Section 7 - Article XIV - "A member or allied member who shall be adjudged 
guilty, by the affirmative vote of a majority 

of the Governors then in office, of a wilful violation of any provisions 

of the Securities Exchange Act of 1934 or any rule or regulation thereunder 

shall be decmed to be guilty of conduct or proceeding inconsistent with 

just and equitable principles of trade and may be suspended or expelled as ~, * 

the Board of Governors may determine." 


Section 16 - Article XIV - "A member or allied member of the Exchange who is: 
a general partner in a member firm or a stock- 

holder in, or an officer or director of a member corporation is liable to 

the same discipline and penalties for any act or omission of such firm or 

corporation as for his own personal act or omission. ‘The Board of Governors, 

by the affirmative vote of a majority of the Governors then in off-ce may 

rclicve him from the penalty therefor or may remit or reduce such penalty 

On such terms aud conditions as the Board shall deem fair and equit:able." 


STATEMENT OF FACTS 
PART I 


Background 


Pickard & Company, Incorporated - Its Officers 
and Their Responsibilities 


Pickard & Company, Incorporated (Pickard & Co.) was admitted 
as a member corporation of the Exchange on December 20, 1963. Officers 
and Directors at that tiae who have continued in the same capacity to 


date are as follows: 


John Sackville-Pickard (John Pickard) is the President and a 


Director, who since early 1967, has been completely responsible for manage- 


ment and supervision of the member corporation's affairs including all bac:: 
office operations. He has also been responsible for the member corpor- 
ation's conformance with Exchange minimum capital requirements. 

Peter Sackville-Pickard (Peter Pickard), the brother of John, 
is Vice President, Secretary, Treasurer, and Director. He has been 
primarily responsible for supervision of the member corporation's five 
branch offices and has also assisted in general administration. 

Joseph V. Shields, Jr., has the title of Executive Vice 
President and is a Director. Since early 1967, he has devoted himself 
primarily to personal production of business. 

Other officers and directors who held these pos tions during 
the period covered by the Charges which will follow are; 

Albert E. Posener was a Vice President and Director at the time 


the member corporation was admittcd to Exchange membership. He repre- 


gented the member corporation on the Floor of the American Stock 
Exchange until he resigned on March 13, 1968, but he continues to hold 
voting stock of Pickard & Co. He had no other duties. 

Warren C. Crunden, was a Vice President and Director and repre- 
sented Pickard & Co. on the Floor of the New York Stock Exchange from 
February 18, 1965, until the latter part of June, 1967, when he resigned, 

John A. Schwarz, Jr. is a Vice President and Director and has 
represented Pickard & Co. on the Floor of the New York Stock Exchange 
since June 22, 1967. 

Hayes A. Noel, Jr., is an Assistant Vice President and Director 
and represented Pickard & Co. on the Floor of the American Stock Exchange 


until June 27, 1968, when his membership was sold. 


Previous Disciplinary Action 
On January 11, 1966, John Fickard and Pickard & Co.'s Exchange 


member at that time, Warren C. Crunden, appeared before the Advisory 


Committee in connection with violations of the Exchange's capital 


requirements from June 30, 1965, to July 15, 1965, at which time they 


and Pickard & Co. were censured for having permitted the violation and 
warned that another violation might lead to more drastic disciplinary 
action, 

As the result of an unsatisfactory capital condition in June, 
1966, and a question of the adequacy of records, Pickard & Co. agreed on 
June 30, 1966, pending clarification of its capital condition, to restrict 


its operations until further notice. Pickurd & Co. agreed not to: 


Trade for the Pickard & Co. account except for "riskless" 
transactions to fill customer over-the-counter orders, 


Hire any additional registered representatives, 
Open any new branch offices, 


Accept any new margin accounts with significant 
debit balances, 


Engage in underwritings other then those to which Pickard 
& Co. was presently irrevocably committed, and 


Effect any new transactions for Pickard & Co.'s option 
conversion account and agreed to close out existing 
positions as related papers expired. 


Shortly thereafter, the restriction having to do with trading 


for the account of Pickard & Co. was amended to permit a trading limit 
of not more than $100,000 covering transactions which were not of a 
“riskless" nature. 

A subsequent visit by an Exchange Examiner disclosed: 


A violation of Rule 325 on June 30, 1966, when capital 
failed to meet Pickard & Co.'s requirements by $32,781. 


A violation of an agreement with the Exchange to maintain 

net capital of at least $25,000 in excess of minimum 

requirements or an amount which would provide a ratio of 

aggregate indebtedness to net capital of not more than 

1500 percentum, whichever was the greater dollar "cushion." 
e 

A violation of Rule 402 in failing tc segregate customers' 

securities properly and promptly. 


A violation of SEC Rule 240.8c-1 in commingling customers' 
securities in bank loans without the written consent of 
each customer, 


A violation of Rule 405(3) in failing to approve in writing 
the opening of new accounts. 


In connection with these violations, John Pickard and 
eter Pickard, allied members, and Warre:. C. Grunden, Pickard & Co.'s 


Excha ig¢ member at the time, appeared before the Advisory Committee on 
February 7, 1967. Each one of them and the other voting stockholders g 
of Pickard & Co. were severely censured for the violations which had 
occurred, and the corporation was fined $5,000 for the reported 
violations. The Committee also continued until further notice the 
special restrictions heretofore mentioned. 

The censure closed with a statement that "Should there be 
any evidence in the future of your inability to conduct your corpor- 
ation's affairs in accordance with the Rules and Regulations to which 
it is subject, it may result in formal proceedings before the full 
Board of Governors leading to suspension or expulsion." All of the 
present allied members of the corporation received a copy of such 
censure, except Mr. John A. Schwarz, Jr., Exchange member, who was not 
associated with the corporation at the time. 

On March 30, 1967, the National Association of Securities 
Dealers, Inc. determined to censure Pickard & Co. and to impose a fine 
of $3,000. This action was taken as a result of the NASD's finding that. , 
Pickard & Co. was guilty of the following violations in the period 
June, 1965, through June, 1966: 

i Failed to register certain employees 


a. Excessive markups on principal transactions with 
customers 


Regulation T in failing to cancel or otherwise 
liquidate 18 purchases in customers’ special cash 
accounts where full cash payment had not been 

Rice obtained within the statutory period 


4, The “freeze” provisions of Regulation T 

5. SEC Rules 17a-3 and 4 in failing to maintain current 
and accurate records involving customers' ledger 
accounts, stock record, fail to receive and deliver 
record, and order records 


6. NASD rules relating to supervisory procedures 


Basis for Charges 


pricnard & Co. was schedulec to submit to the Exchange on 

October 30, 1967, an answer to a reguler financial questionnaire based 
on an audit of its affairs by Haskins & Sells as of September 30, 1967. \ 
Pickard & Co. requested three extensions within which to submit the 
questionnaire answer. On December 11, 1967, further extension was re- 

quested but was not granted by the Exchange. By the early part of February, 

1968, it was apparent to the Exchange that the condition of the back 

office operations of Pickard & Co. was such that a delivery of all 

customers’ accounts to other firms was indicated. At the request of 
“ae 
John Pickard, the Exchange provided a number of its own employees to 


‘assist in the delivery of customers’ accounts to othex member organi- 


zations. it soon became apparent that because of the shortage of cash 


capital on the part of Pickard & Co., it might be necessary to emplo, 
funds from the Exchange's Special Trust Fund to accomplish delivery of 
customers' accounts. An agrcement was entered into between the Exchange 


and Pickard & Co. setting forth various conditions under which Special 


Trust Fund funds would be used, including the right of the Exchange 
to appoint a Liquidator in its diseretion. A Liquidator was, in, fact, 
appointed effective May 21, 1968, and Pickard & Co. is currently in 
the process of liquidation under his direction. 

The Charges which follow are based upon information 
Geveloped by Haskins & Sells, by Exchange Examiners, and from con- 


versations had with various officers and employees of Pickard & Co. 


PART. IL 


Fraud or Fraudulent Acts - Conduct Inconsistent with 


Just and Equitable Principles of Trade 


A. Loans to Anglo-American Properties 


At the time Pickard & Co. was admitted to Exchange membership 
John and Peter Pickard were the owners of Pickard Limited Incorporated, 
a real estate holding company. Shortly thereafter the name was changed 
to Anglo-American Properties to avoi. possible confusion with the new 
member corporation. From time to time the Pickards borrowed money 
from Anglo-American for the purpose of acquiring additional capital 
Stock of Pickard & Co. John and Feter Pickard also arranged for 
Pickard & Co. to lend money to Anglo-American, which loans totaled 


approximately $318,000 by June, 1966. At the time such loans were 


made, it was without the knowledge or consent of the other directors 


of Pickard & Co. 
On June 20, 1966, Anglo-American filed a petition for re- 


organization under Chapter X of the Bankruptcy Act and a trustee was 


appointed. On June 16, 1966, the Pickards, upon the insistence of 


the other directors, entered into an agceement with Pickard & Co. 

in connection with the indebtedness of Anglo-American. Pursuant to 

this agreement, the Pickards redeemed 1000 shares of their capital 

stock in Pickard & Co., the member corporation. The proceeds of 
$100,000 were applied to reduce the Anglo-American debt to Pickard 

& Co. In addition, the Pickards agreed to the assignment to them of 

the remaining Anglo-American indebtedness and to give their joint note 
payable in five years to Pickard & Co. for the indebtedness. To secure 
payment of this note the Pickards turned over to Pickard & Co. the 
remainder of their capital stock in Pickard & Co. totaling 4471 shares. 
Provision was made that the Pickards would have the right to redeem 2241 
Shares at any time and retain the proceeds for their own personal use or 
to apply the proceeds toward the reduction of the debit balances in 
their "officer accounts". A further proviso was that if the Pickards 
became bankru~t, insolvent or unable to meet their debts as they became 
duc, their capital stock in the member corporation could be redeemed 

and the proceeds applied to the satisfaction of the outstanding note. 


Meanwhile, the Pickards retained all voting rights on their shares. 


B. Cash Withdrawals 

Each officer of Pickard & Co. had on the books of the corpor- 
ation an "officer account", The apparent purpose of these accounts was 
to reflect salary compensation of the officers against which they drew 


funds for personal expenses and various other expenditures. 
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On January 31, 1966, the officer account of John Pickard 
pad a credit balance of aievontentely $1,500. By June 20, 1966, there 
was a debit of some $37,000. Thereafter, the debit continued to mount 
until the debit was about $156,000 in February, 1968. 

On January 31, 1966, the officer account of Peter Pickard 
had a credit balance of approximately $1,800. By June 20, 1966, there 
was a debit of approximately $18,000. Thereafter the debit continued 
toe mount until the debit was about $83,000 in February, 1968. 

These withdrawals by John and Peter Pickard were made without 
the knowledge of the other officers and directors of Pickard & Co. or 


of the subordinated lenders and non-voting stockholders. 


C. Stock Redemptions 
By January 1, 1968, the holdings of John and Peter Pickard 


in Pickard & Co. stood at 4037 shares of voting stock. The wife of 
John Pickard held a total of 1606 shares of non-voting stock in Pickard 
& Co. Beginning on January 2, 1968, $39,500 worth of her non-voting 
shares were redeemed. The wife of Peter Pickard held a total of 1364 
shares of non-voting stock in Pickard & Co. Beginning on January 2, 1968, 
$34,500 worth of her non-voting shares were redeemed. John and Peter 
Pickard claim such redemptions were approved at a directors’ meeting 
purportedly held on January 2, 1968. Minutes authorizing such redemptions 
were written. However, no such mecting was held and the redemptions were 
effected without the knowledge or consent of the directors, other than 


John and Peter Pickard. 
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p. Unauthorized Use of Pickard & Co.'s Funds for Personal Purposes 

On or about July 20, 1966, John and Peter Pickard jointly 
borrowed $50,000 from the Pincland State Bank of Brick Town, New Jersey, 
which sum was used to acquire additional shares of the voting stock of 
Pickard & Co., 275 shares by John Pickard and 225 shares by Peter Pickard. 
This borrowing continued to exist unchanged until approximately January 
20, 1968, when John Pickard caused a $10,000 reduction in the loan by 
directing the Pineland State Bank to charge this amount against the 
Pickard & Co. account at that bank. John Pickard contends that he then 
instructed James R. Hanlon, the firm's Controller, to charge his officer 


account with $5,500 and that of his brother, Peter, with $4,500. Hanlon 


denies having received any such instructions and no charge has been made 


against the officer accounts to date. On January 20, 1968, there was a 
debit balance of about $150,000 in John Pickard's officer account and 

a debit balance of about $83,000 in Peter Pickard's officer account. 

John Pickard further contends that it was the intention to cover these 
charges to his officer account and that of his brother by having their 
respective wives redeem $10,000 worth of non-voting stock, and to use 

the resulting proceeds for the purpose. He also claims that he personally 
prepared minutes of a directors' meeting to reflect these redemptions. 

No such minutes are available. Moreover, no officer or director, other 


than John and Peter Pickard, had knowledge of the situation. 
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improper Use of Pickard & Co. Funds 

Franklin Investment Corporation (Franklin) is a company which, 

until November, 1967, was wholly owned by Audrey and Alison Sackville- 
Pickard. Audrey Pickard is John Pickard's wife and Alison Pickard is 
Peter Pickard's wife. The corporation's sole asset is an apartment house 
complex in Tulsa, Oklahoma. The property had been acquired in 1966 by 
Franklin assuming an outstanding $4 million mortgage on the property. The 
sole investment made in the corporation by Audrey and Alison Sackville- 
Pickard was a cash contribution of $5,000. On November 2, 1967, without 
the knowledge of the other officers and directors of Pickard & Co. the 
Pickard brothers caused Pickard & Co. to pay Franklin $12,000 for which 
it was to receive 12,900 shares of Franklin representing approximately 
1/50th of the outstanding stock. The $12,000 was used by Franklin to pay 


the ad valorem tax on the property for the first half of 1966. 


F. Unauthorized Compensation to Wives 
As of September 14, 1967, Audrey Sackville-Pickard owned 1230 


shares of non-voting stock of Pickard & Co. representing an investment of 
$123,000. As of the same date, Alison Sackville-Pickard owned 1070 such “a 
shares, r-presenting an investment of $107,000. On September 14, 1967, 
John Pickard instructed the firm's controller to prepare checks payable 


to the wives representing interest at the rate of 7% per annum on their 


equity for a period of three months. Accordingly, on that date, Audrey 


and Alison Sackville-Pickard were paid checks by the firm in the amounts 


of $2,152.50 and $1,872.48 respectively. Each month thereafter, through 


- 2 > 
(muary > 1968, the wives continued to receive checks representing that 
gonth's payment at the rate of 7% per annum on their equity in the firm. 
he total payments made in this manner amounted to approximately $9,400. 
* (Although the non-voting shares owned by the wives increased by 230 shares 
and 170 shares respectively on December 1, 1967, there was no increase in 
the monthly payments made to them after that date.) 

These payments were charged to the firm's "general expense" 
account, and were made without the knowledge or approval of the officers 
and directors of Pickard & Co., other than John and Peter Pickard. 
Furthermore, no similar payments were made to the oti non-voting stock- 


holders of the firm. 


i as a result, aside from Anglo-American loans, John and Peter 


Pickard arranged for and accomplished a series of steps involving interest 
payments, loan repayment, advances, stock redemption and compensation, ali 
without authorization resulting in aggregate withdrawals from the firm of 
approximately $344,000, all without the knowledge of the other officers 
and directors. While some transfers were accomplished over a period of 

. “many months, an unusual number of the steps occurred in January and February 
1968 immediately prior to the Exchange's stepping into the picture, and at 


cd 


a time when Pickard & Co. was experiencing severe operations problems. p 


PART III 


Misstatement to the Roard of Governors Upon a Material Point 


In the course of the staff's inquiry into this matter, three 


members of the staff, under authority delegated to them by the Board of 
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nors through the Presidcat, interrogated Joha Pickard, after advising 


a that any statements made by him in the course of the interrogation 

‘re the same as statements made to the Board itself. Among other things,’ 
- was asked about the basis for the abeve-described payments made to 
audrey and Alison Sackville-Pickard during the latter part of 1967. He 
cplied that these payments were compensation for filing and typing done 

n their homes, and were based solely on the work performed. When asked 
shether there was any connection between the wages paid to the wives and 
sheir investment in the firm, he said that there was not, and further 
stated that "We don't give any of our stockholders dividends." 

Mr. Pickard was then shown two slips of paper on which he had 
written instructions to Pickard & Co.'s controller to prepare checks for 
two of the monthly payments to Audrey and Alison Sackville-Pickard. One 
of these read in part, ",...for latest period on common stock on same 
basis as last payment" and the other read in part, "....7% on equity." 

At this point, Mr. Pickard stated that he felt that the wives' compensation 
for their work should be equal to at least 2 percentage on their interest 
in Pickard & Co. When asked why he had previously denied the relationship ° ° 


between the payments to the wives and their equity, he stated that his : 


earlier answer had not been substantially different from his second expla- 
nation; that the wives felt they should receive a 5, 6 or 7 percent return 
on theix investment; and that they did work for Pickard & Co. in order to 
receive that return. He concluded, however, by saying that the compensation 
was determined by the amount of work done. (Extracts of pertinent testimony 


attached as Exhibit A.) 
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PART IV 
Capital Requirements 
Pickard & Co.'s independent public accountants, Haskins & Sells 
nae * .:arted a "surprise" audit of the corporation's affairs as of September 30, 

57. It was realized immediately by Haskins & Sells that the corporation's 
yoks and records were not posted to the current date and, in fact, the stock 
scord as of the date of audit was incomplete. Because of the condition of 
te records it was not possible to complete the audit and submit answers 
p a regular financial questionnaire within the 30 day period which at thet 


ame was ordinarily given for such purpose. A number of extensions were 


santed until finally it was determined that no further extensions should be 


fiven. The corporation's answers to the regular financial questionnaire 
iemained outstanding without the benefit of an extension from December LL, 
i967, to May 9, 1968. During the earlier dates when extensions were requested 
in connection with the September 30, 1967, financial questionnaire, John 
Pickard had in each instance stated that "There is nothing in the affairs 
Df Pickard & Company, Incorporated which we believe would impair our capital 
eas of the date of the questionnaire or as of the present date." The 


Accountant's Certificate dated February 7, 1968, submitted by Haskins & Sells 


® 
Sa 


‘in connection with the September 30, 1967, audit stated "Because we were not 
‘@ble to make an examination of the accompanying answers to Financial Question- 
naire (Part I) and the accompanying Schedules (Parts II and III) in accordance 
with generally accepted auditing standards, we are not in a position to 


express, and do not express, any opinion on them." 
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An analysis of the answers to the financial questionnaire sub- 
uitted by Haskins & Sells in behalf of Pickard & Co. disclosed the following 
capital position as of September 30, 1967: 

Net Worth . . << ; (oe) bee BE Ae. Oo 
Aggregate Indebtedness <n ae « 40,219,000 
Net Capital Oeficic . . . . : : 288,518 
Net Capital Required at 2000% ae ; 311,000 
Net Capital Required at 1500% ... ' : 681,000 
Below Capital Requirements at 2000% , ‘ 799,518 
Below Capital Requirements at 1500% S 969 516 


Firm Commitments 
30% - $1,156,000 


1,374,000 
In this analysis a charge of $452,600 wus made against capital for 
short security differences in the stock record. A charge in the amount of 
$294,680 was also made for unlocated differences between detailed subsidiary 
records and gencral ledger control accounts for securities failed to deliver 
and failed to receive. However, even without these charges Pickard & Co. 
was in violation by $52,236 on the basis of the 2000% requirement and by 


$222,238 on the basis of the 1500% requirement. 


PART V 


Regulation T - Exchange Rule 432 


An analysis of 73 customers’ accounts on the books of Pickard & 


Co. disclosed numerous violations of Regulation T. Some of these accounts 


were analyzed because they were known to have contained violations, while 


others were selected at random, These were the ouly accounts analyzed. 
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Regulation T provides in pertinent part that in a special cash 
account a broker may purchase any security for a customer provided that 
funds for the purpose are held in the account oz .e¢ purchase is made in 
reliance upon an agreement accepted by the broker in good faith that the 
customer will promptly make full cash payment for the security, and that 
the customer does not conkanutate selling the security prior to making such 
payment. In the event payment is not received within seven business days, 
the broker must cancel or otherwise liquidate the transaction. In except- 
ional circumstances the broker may request from a national securities 
exchange an extension of the statutory seven day period. 


A review of 47 cash accounts disclosed 174 instances where 


payment for purchases in the period January 1, 1967, through February, 1968, 


was not obtaincd within the seven day period. Extensions of time were not 
obtained and in the great majority of instances liquidation was not 
effected for from ten days to over one year after it was required by the 
provisions of the Regulation. As a matter of fact, Pickard & Co. had 
requested no cxtensions of time in connection with cash or margin accounts 
since October, 1967. 

Section 4(c)(8) of Regulation T provides that in any instance 
where a security purchased in a special cash account has been sold prior to 
Payment being made no further purchases may be made for a period of 90 days 
unless payment therefor is obtained from the customer in advance. Eightcen 
violations of this Section were noted in connection with 6 of the 47 


above-mentioned special cash accounts. 


ae 


Section 3 of Regulation T which deais with margin accounts 


‘provides that margin required as a result of transactions must be obtained 


sithin five (formerly four) business days. Provision is made in exceptional... 
circumstances for cbtaining an extension of this period from 2 national 
securities exchange or association. In the absence of such an extension, 
Kegulation T requires liquidation in an amount sufficient to meet the 

margin requirement. 

A review of 26 margin accounts disclosed 271 violations in the 
period January 1, 1967, through February, 1968, involving failure to obtain 
required margin within the prescribed period. Extensions of time were not 
requested nor was liquidating action taken. 

Section 3 of Regulation T also prohibits withdrawal of cash or 
securities from restricted margin accounts, i.e., accounts in which the 
debit balance exceeds the maximum loan value. There were 26 instances of 
such violative withdrawals among the above-mentioned 26 accounts. 

NYSE Rule 432(a) requires that a daily record be maintained 
reflecting amounts of margin required under Exchange or Federal regulations 
and the time when and manner in which such margin is furnished or obtained. 
No such record had been maintained by Pickard & Co. for many months prior 
to February, 1968. 

Rule 432(b) prohibits a member organization from permitting 
a customer to make a practice of mecting margin calls by liquidation. It 
was noted that in ten customer accounts the majority of margin calls were 


met by liquidation. 


PART VI 
Failure to Serrerate Seecvrities 


Exchange Rule 402 prcevides in pertinent part that a member 


* * ° 2 * 
*jrganization may not pledge securities carried for the account of a customer 


for an amount which is not fair and reasonable in view of the indebtcdness 


»9£ the customer. Simply stated this means that customers' fully owned 


securities and securities representing excess margin must be segregated. 
the financial questionnaire answer of Pickard & Co. as of September 30, 


.967, indicates that as of that date $578,449 worth of customers' free or 


xcess margin securities were pledged in bank loans. 


PART VII 


Non-currency of Records 
Exchange Rule 440 provides that member organizations doing 
usiness with the public are required to make and keep current the various 


ecords specified by Rules 17a-3 and 17a-4 of the SEC. The following 


eficiencies in the records of Pickard & Co. were noted; 
When Haskins & Sclls commenced its audit on September 29, 1967, 


ickard & Co. customers’ ledgers had not been posted for from two to three 


zeks, there was no up-to-date stock record, and general ledger postings 


2re one month behind. When Exchange supervisory personnel were assigned 


29 assist Pickard & Co. in February, 1968, they noted that: 


Le Customers' ledger accounts were three weeks beliind in 


posting and contained nuwncrous erroncous entrics 


a. Margin records were from four to six weeks behind in 
past ine 
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The Stock Record was partially posted to January 17, 
1968, and contained numerous errors 


Dividend records were incomplete for a long period of 
time 


Money balances in bank loans did not agree with general 

ledger balances and the details of securities pledged 

as ccllateral were not currently posted in the bank 

collateral records 

Failed to receive and failed to deliver detail units 

were not in agreement with general ledger control 

figures 

The general ledger was approximately one month behind 

in posting and subsidiary records did not agree with 

totals in the general ledger accounts 

PART VIII 
Lack of Good Business Practice 

As a result of the audit by Haskins & Sells, it was shown that 
Pickard & Co. had not conducted its affairs in accordance with the principlc. 
of good business practice. The firm had not reconciled its cashiers 
detailed subsidiary files of "fail to receive" and "fail to deliver" to the 
general ledger for over six months prior:to the time of the aucit. When 
the general ledger figures were brought up to date it was determined that 


the details for both "fail to reccive" and "fail to deliver" did not agree 


with the general ledger control accounts. In addition, differences existed 


in Pickard & Co.'s omnibus accounts with other brokers. Bring-downs of 


these accounts had not been made by the firm since April 30, 1967, and 
statements reecived from the brokers carrying the omnibus accounts had not 


been reconciled to Pickard & Co.'s records sinee that date. When the stock 
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cord was brought up to date it consisted of approximately 2,000 customer 


--counts and 2,000 securities in the stock record. A tes¢ check. indicated 


pproximately 12,500 differences. Pickard & Co.'s bank accounts had not 
een reconciled to general ledger balances for six months. Poor internal 
ontrol was evidenced by: 


i. Inadequate separation of duties between personnel in that 
personnel having access to cash and securities also had 
access to related records 


Inadequate number of competent supervisory personnel 


Inadequate physical safeguards ov ecurities in that 
employees had access to security storage and working 
areas and access to margin records and records relating 
to customer accounts 


Margin records not being currently maintained and personnel 
in the margin department who were also registered represen- 
tatives. Lack of available records for the determination: 
of segregation requirements, for margin calls to customers, 
or for extensions, if any, required under Federal Reserve 
Regulation T 


No fixed procedures for branch accounting or security 
movements 


Segregation records not being currently maintained 


No management reporting system through which management 
could control the operations of Pickard & Co. 


Exchange supervisory personnel assigned to assist Pickard & Co. 
in February, 1968, also noted that: 


1. P & S blotters for the months of January and February had 
not been balanced for any single day 


ae Cash blotters had not been balanced for any single 
business day for the months of January and February 
and such blotters were replete with errors 


Omnibus accounts carried by the firm had not been 
reconciled fox months 


Active bank accounts had not been reconciled since the 
cut off of reconciliations prepared ty Naskins & Sells 
in connection with the September 30, 1967, audit. 
CHARC™ 
John Pickard, by reason of the facts set forth in PART II of the 


STATEMENT OF FACTS, is guilty of fraud of of fraudulent acts and is subject 


to discipline under Section 1 of Article XIV. 


CHARGE ITI 
Peter Pickard, by reason of the facts set forth in PART II of the 
STATEMENT OF FACTS, is guilty of fraud or of fraudulent acts and is subject 


to discipline under Section 1 of Article XIV. 


CHARGE IIL 
John Pickard, by reason of the facts set forth in PART II of the 
STATE?ENT °F FACTS guilty of conduct inconsistent with just and equitable 
principles of trade . 4d is subject to discipline under Section 6 of Article 


XIV. | 


CHARGE_IV 


Peter Pickard, by reason of the facts sct forth in PART II of the 


STATEMENT OF FACTS, is guilty of conduct inconsistent with just and equitably 
principles cf trade and is subject to discipline under Section 6 of Article 


XIV. 


CH’ KGE V 
John Pickard, by reason of the facts set forth in PART III of 
the STATEMENT OF FACTS, is guilty of making a misstatement to the Board of 
Governors on a material point and is subject to discipline under Section 5 
of Article XIV. 


CHARGE VT 


Pickard & Co., by reason of the facts set forth in PART IV of 


the STATEMENT OF FACTS, violated Rule 325 and under the provisions of 
Section 16 of Article XIV of the Constitution, John Pickard, Peter Pickard, 
Joseph V. Shields, Jx., Albert E. Posener, Hayes A. Noel, Jr., and John A. 


Schwarz, Jr. are subject to discipline under Section 6 of Article XIV. 


CHARGE VII 
Pickard & Co., by reason of the facts set forth in PART V of the 
STATEMENT OF FACTS, wilfully violated Regulation T, and under the provisions 
of Section 16 of Article XIV of the Constitution, John Pickard, Peter Pickard, 
Joseph V. Shields, dx, Albert E.. Posener, Hayes A, NGel, Jr.) and John A. 


Schwarz, Jr. are subject to discipline under Section 7 of Article XIV. 


CHARGE VIII 
Pickard & Co., by reason of the facts set forth in PART V of the 
STATEMENT OF FACTS, violated Rule 432, and under the provisions of Section 
16 of Article XIV of the Constitution, John Pickard, Peter Pickard, Joseph 
V. Shields, Je., Albert E. Posener, Hayes A. Noel, Jr., and John A. Schwarz, 


Jr., are subject to discipline under Section 6 of Article XIV. 
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CHARGE IX 
Pickard & Co., by reason of the facts set forth in PART VI of 
ie STATEMENT OF FACTS, violated Rule 402, and under the provisions of 
ection 16 of Article XIV of the Constitution, John Pickard, Petcr Pickard,- °° 
voseph V. Shields, Jr., Albert E. Posener, Hayes A. Noel, Jr., and John A. 


ichwarz, Jr. are subject to discipline under Section 6 of Article XIV. 


CHARGE X 
Pickard & Co., by reason of the facts set forth in PART VII of 
the STATEMENT OF FACTS, violated Rule 440, and under the provisions of 
Section 16 of Article XIV of the Constitution, John Pickard, Peter Pickard, 
Joseph V. Shields, Jr., Albert E. Posener, Hayes A. Noel, Jr. and John A. 


Schwarz, Jr. are subject to discipline under Section 6 of Article XIV. 


CHARGE XI 
Pickard & Co., by reason of the facts set forth in PART VIII of 


the STATEMENT OF FACTS, violated Rule 401, and under the provisions of 


Section 16 of Article XIV of the Constitution, John Pickard, Peter Pickard, 


Joseph V. Shields, Jr., Albert E. Posener, Hayes A. Noel, Jr., and John A. 


Schwarz, Jr. are subject to discipline under Section 6 of Article XIV, 


Robert M. Bishop 
Director 
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Rule 325. (2) No member or member organization doing any business with 

others than members or member organizations or duing a prencral 
business with the public, except a member or member orranization subjeci o 
supervision by State or Federal baniing authorities, shall permit, in the 
ordinary course of business as a broker, his or its Ayyregate Indebtedness 
to exceed 2009 per centum of his or its Net Capital, which Net Capital shall 
be not less than $50,000 in the case of a member orpanization carrying any 
accounts for customers and shall be not less than $25,000 in the case of any 
other member or member organization subject to this rule, unless a specific 
temporary exception is made by the xchanjre in the case of a particular mem- 
ber or member organization duc te unusual circumstances. 


The initial Net Capital of a member corporation shall be at least 1209 of 
the Net Capital required to be inaintained by this rule. 


_ .The Exchange may at any time or frora time to time in the case of a par- 
ticular member or member organization prescribe greater requirements than 
those prescribed hercin. 


Each member or member organization shall promptly notify the Exchanjre 


= id its Net Capital docs not equal or exceed the minimum required by 
is rule. 


Rule 401, Every member, allied member and member organization shall at 


all times adhere to the principles of good business practice in the 
conduct of his or its business affairs. 


Rule 402. (2) No agreement between a member organization and a cus- 

tomer authorizing the member organization to pledge securities 
carried for the account of the custome: either alone or with other securities, 
either for the amount duc thereon or for a greater amount, or to lend such 
securities, shall justify the member organization in pledging or lending more 
of such securities than is fair and reasonable in view of the indebtedness of 
said customer to said member organization, except as provided in parayraph 
(d) of this Rule. 


Agreements for Use af Customers’ Securitics 

(b) ‘No member organization shall lend, cither to itself as broker or to 
others, securities held on margin for a customer and which may be pledged 
or loaned under paragraph (a) hereof, unless such member organization shall 
first have obtaincd a separate written authorization from such customer per- 
mitting the lending of such sccuritics by such meinber organization. 


Restrictions on Delivery of Customers’ Securities 

(c) No general agreement between a member organization and a cus- 
tomer shall justify the member organization in delivering securities carried 
for the customer on sales made by the member orpanization for any account 
in which such member organization or any partner thereof or stockholder 
thercin is directly or indirectly interested. 


Free or Cxcess Margin Securities 

(d) No securitics held by a member organization for the account of a 
customer, whether free or representing excess margin, may be loaned to itself 
as broker, or to others, or delivered on sales made Ly the member organization 
for any account in which the organization or any partner or stockholder has 
a dircet or indirect interest unless a specific written agreement designating 
the particular securitics to be loancd is first obtained from the customer. 


@ @ © Supplementary Materials 
Segregation of Sccuritics 


A0 Wholly-owned and excess margin sccurities—-Individual identification. — 

When a member organization holls securities that have been fully paid 
for or holds securitic: in excess of the amount which can be pledged under 
Rule 462, above, such securities should be segrepated and marked im a man- 
ner which clearly identifies the iterest of cach individual cwicmer, When 
ouch securities are in the actual custody of the onjpanization, this may be 


: uy 
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accomplished by placing them in separte envelopes bearing the customers’ 
names ov by attaching: tags or dabels, similarly marked, to the securities oF by 
somGamblier tie airs. which produces the same result, The date as of which a par- 
ticul ertiheate is segregated should be clearly indicated cither on the tag 
label or cnvelopé bearing the customer's naime. When such securities are not 
in the actual custody of the orpanization, their location and the means by 
which they may be identified as belonging to the customers should be indicated 
on the books of the organization. The foregoing applics both to odd lots 
and full lots. 

20 Wholly-owned and excess margin stocks—Sugrested bulk mnethod.—Any 


_member organization adopting the following method of segregation should 
notify the Department of Member Firms. . i sk i a 


Rule 432. (a) Each member orpanization carrying securities margin accounts 

for customers shall imake each day a record of every case in wich, 
pursuant to the rules of the Exchange or regulations of the Board of Governors 
of the Federal Reserve System, initial or additional maryin must be obtained 
in a customer's sccount because of the transactions effected in the account 
on that day. The record shall be preserved for at least twelve months, and 
shall show, for cach account, the amount of margin so required and the time 
when and manner in which the margin is furnished or obtained. The record 
shall be maintained in a manner satisfactory to the Exchange. 


Margin met by liquication 


(b) No such organization shall permit 2 customer to make a practice of 
effecting transactions requiring such initial or additional margin and then 
furnishing the margin by liquidation of the same or other commitments; 
except that the provisions of this paragraph (b) shall not apply to any account 
maintained for another broker or dealer in which are carricd only the commit- 
ments of the cusiomers of the other broker or dealer exclusive of his partners 
or stockholders, provided the other broker or dealer 


(1) Is a member organization, or 

(2) has agreed in good faith with the member organization carrying 
the account that he will maintain a record equivalent to that referred to 
in paragraph (a) of this Rule, or 

(3) is not subject to the regulations of the Board of Governors of 
the Fedcral Reserve Systein. 


Rule 440, Every individual member and every member organization shall 
male and preserve for at least three years such books and records 
as the Exchange inay prescribe. 


© © @ Suprlomentary Matorisl: 
10 Business transacted with members and member organizations.—An 
individual Exchange member or a member organization transacting 
business solely with members or member organizations shall make and 
preserve for at least three years records supporting all income and expenses 
relating to securitics and commoditics and details of all transactions in 
securilics and commodities for any account in which such member or oryan- 
ization has an interest. 
Those records shall consist, at least, of the following: 


(1) Rank statements, cancelled checks and information as to source 
of deposits; 
(2) statements of account and confirmations reccived from others; 


(3) records reflecting assets and liabilities, income and expenscs and 
proprictury interests; and 


(4) copies of all reports rendered to any regulatery Lody including 
national securities exchanges and statc and federal authorities. : 


(See Kules 121 ond 123 [i 2121, 2123) for records of orders to be kept by 
Exchange members. See Kule 410 (4 2410] for records of orders 
to be kept by member organisations.) 


20 Business transacted with others than members and wember organiza- 
Giens.—-A member organization transacting business directly with others 
than isembers or member orpanizations shall make anc preserve the records 
presesihed hy Keyulations 0S ZAO.A7a-3 [J 4993] and 240.17a-4 [4 4584] of the 
Securities and Exchany:c Commission. 


} 
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(Types of Books and Records Required] 


(a) Every member of a national securities exchange who transacts a busi- 
ness in securities directly with others than members of a national securities 
exchange, and every broker or dealer who transacts a husiness in securities 
through the medium of any such member, and every broker or dealer registered 
pursuant to section 15 of the Securities Exchange Act of 1934, as amended, 
(48 Stat. $95, 49 Stat. 1377, $2 Stat. 1075; 15 U. S. C. 780) shall make and 
keep current the following books and records relating to his business>- 

(1) Liotters (or other records of. original entry) containing an item- 
ized daily record of all purchases and sales of securities, all receipts and 
deliveries of sccuritics (including certificate numbers), all receipts and - 
disbursements of cash and all other debits and credits. Such records shall 
show the account for which cach such transaction was effected, the name 
and amount of sccurities, the unit and aggregate purchase or sale price (if 
any), the trade date, and the name or other designation of the persan from 
whom purchased or reccived or to whom sold or delivered. 

(2) Ledgers (or other records) reflecting all assets and liabilitics, 
income and expense and capital accounts. 

(3) Ledger accounts (or other records) itemizing separately as to 
cach cash and imarpin account of every customer and of such member, 
broker or dealer and partners thereof, all purchases, sales, reccipts and 
deliveries of securities and commudities for such account and all other 
debits and credits to such account. 


(4) Ledgers (or other records) reflecting the following: 
(i) Securities in transfer; : 
_ ii) Dividends and iaterest received; : 

(iii) Securities borrowed and securities low7ed; 

(iv) Monies borrowed and monies loaned (together with a record 
of the collateral therefor and any substitutions in such 
collateral) ; 

(vj) Sccurities failed to receive and failed to deliver. 

_ (5) A securities record or ledger reflecting separately for cach se- 
curity as of the clearance dates all “long” or “short” positions (including 
securitics in safekeeping) carried by such member, broker or dealer for his 
account or for the account of his customers or partners and showing the 
location of all securitics long and the offsetting position to all sccuritics 
short and in all cases the name or designation of the account in which cach 
position is carried. 

(6) A memorandum of cach brokerage order, and of any other in- 
struction, given or received for the purchase or sale of securities, whether 
executed or unexccuted. Such memorandum shall show the terms and 
conditions of the order or instructions and of any modification or cancella- 
tion thereof, the account for which entered, the time of entry, the price at | 
which executed and, to the extent feasible, the time of exccution or can- 
cellation. Orders entered pursuant to the exercise of discretionary power 
by such member, broker or dealer, or any employee thercof, shall be so 
designated. The term “instruction” shall be deemed to include instruc- 
tions between partners and employees of a member, broker or dealer. The 
term “time of entry” shall be deemed to mean the time when such member, 
broker or dealer transmits the order or instruction for exccution or, if it 
is not so transmitted, the time when it is received. 

(7) A memorandum of cach purchase and sale of securitics for the 
acrount of such member, broker or dealer showing the price and, to the 
extent feasible, the time of execution. ' 

(8) Copies of confirmations of all purchases and sales of securities 
and copics of natices of all other debits and credits for securities, cash 
and other items for the account of customers and partners of such mem- 
ber, broker or dealer. 
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(9) Aeuveed én respect of cach cach amd margin account with such 
member, broker or dealer containing, the name and address of the bene- 
ficial owner of such account’ and, in the case of a margin account, the 
signature of such owner: Provided, That, in the case of 2 joint account or an 
account of a corporation, such records are required only in respect of the 
person or persons authorized to transact business for such account. 

(10) A record of all puts, calls, spreads, straddles and other options in 
which such member, broker or dealer has any dircet or indirect interest or 
which such member, brolier or dealer has granted or guaranteed, contain- 
ings, at least, an identification of the sccurity and the number of units 
inveived. 

(11) A record of the proof of money balances of all ledger accounts 
in the forsn of trial balances, and a record of the computation of aggre- 
grate indebtedness and net capital, as of the trial balance date, pursuant 
to Rule 1$¢3-1; provided, however, (i) that such computation need not be 
inade by any member, broker or dealcr unconditionally exempt from Rule 
15¢c3-] by subparagraph (b)(1) or (b)(3), thereof; and (ii) that any 
member of an exchange whose members are exerapt from Rule 153-1 
by subparagraph (b)(2) thereof shall make a record of the computation 
of aggregate indebteduess and net capital as of the trial balance date in 
accordance with the ccpital rules of at least one of the exchanges thercin 
listed of which he is a member. Such trial balanees and computations 
shall be prepared currently at least once a month. [As amended effcctive 
March 1, 1967, Release No. 31-8023, 32 1°. R. &64.] 


9 4594 § 240.17a-4 
[Six-Year Records] 


(a) Every member, broker and dealer subject to §240.17a-3 shall pre- 
serve for a period of not less than 6 years, the first 2 years in an easily 
accessible place, all records required to be made pursuant to § 240.17a-3 (a) 
(1), (2), (3), and (5). 


[Three-Year Records] 


(b) Every such member, broker and dealer shall preserve for a period of 
not less than 3 years, the first 2 years in an casily accessible place: 

(1) All records required to be made pursuant to § 240.17a-3(a) (4), 
(6), (7), (8), (9), and (10). 

(2) All check books, bank statements, cancelled checks and cash 
reconciliations. 

(3) All bills receivable or payable (or copies thereof), paid or unpaid, 
relating to the business of such member, broker or dealer, as such. 

(4) Originals of all communications received and copies of all com- 
inunications sent by such member, broker or dealer (including inter- 
ofice memvranda and communications) relating to his business as such, 

(5) All trial balances, compriations of aggregate indebtedness and 
net capital (and working papers in connection therewith), financial statc- 
ments, branch office reconciliations, and internal audit working papers, 
relating to the business of such member, broker or dealer, as such. [As 
amended effective March 1, 1957, Release No. 34-023, 32 F. R. 864.) 

(6) All puarantees of accounts and all powers of attorney and other 
evidence of the granting of any diseretionary authority given in respect 
of any account, and copies of resolutions em) owering an agent to act on 
behalf of a corporation. 

(7) All veritten agreements (or copies thereof) entered into hy such 
member, broker ur desler relating to his business as such, including agree- 
ments with respect to any account. 
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EXHTHIT A 


—_— 
Se. = - 


EXTRACTS FROM TESTIMONY GIVEN BY JONUN SACKVILLE-PICKARD 
BEFORE THE EXCHANGE STAFF ON JUNE 28, 1968 


a en! 


MR. MARCUS: 


. I'd like to advise you that the Board of Governors has delegated 
, the members of the staff present here today the authority to require 
ambers, allied members and employces of membcrsand member organizations to 
spear and testify in connection with investigations. Any statements you 
qy make to us today are the same as statements made by you to the Board of 
_ overners itself. 


I would also like to advise you that a member or allied member who 
g adjudged guilty by the affirmative vote of a majority of the Governors 
hen in office of making a misstatement upon a material point to the Board of 


,overnors may be suspended or expelled as the Board may determine. 


Do you understand that? 
MR. PICKARD: Yes. 


* 


Y MR. MARCUS: 


Are you familiar with payments made to your wife and your brother's 
wife by the firm during the latter part of 1967? 


Yes, I am. 
Can you tell me what those were for? 


They were for the work that our wives did on, I suppose, typing and 
filing. 


Filing where? 
In Pennsylvania. 
What would they be filing there? 


Oh, order tickets, transfer tickets, records. I used to take a load 
of work home every weckend. 


What would order tickets be doing at your home? 


What would what? 


order tickets being doing at your home? 


order tickets? 
Yes. That's what you just said, isn't it? 
Yes. Anything that had to be punched and filed. 


Specifically what did they do with the order tickets? Can you explain 
that to me a lifcle more? I don't understand that. 


Possibly, I don't think we took order tickets; it was anything that 
needed punching or alphabetizing for records. 


Could you tell me how much time they spent on this each month? 

A great deal of time. 

How much is a great deal? 

All of their, I suppose, available time when they weren't housekeeping. 
I got to the point I believe in the middle of 1966 that we couldn't even 
get help to alphabetize or file or record, whatever you want to call it, 
or put checks in numerical order, that there was only one thing to do 
and that was to take the work home in cardboard cartons and have them 
co it, 

How did you commute to work, by the way? 

Car. I believe it started the middle of last summer, I think. I 
brought my two daughters up and my brother brought his daughter and we 
were at 40 Wall Streetthen, and I believe they worked for two weeks or 
three weeks respectively and my wife said she didn't like the children 
doing this, that it was making them tired, she didn't like them coming 
to work every day and she said, "Why don't you bring the work home? 
We'll do it at home." That's what we did. 

Did your wives do typing as well, did you say? 

My wife didn't; my brother's wife is a good typist. 

What did she type, do you recall in general? 

I suppose she typed letters for him. 


And how did you fix or determine their compensation for these serviccs? 


Oh, I don't know, I think it was about -- I know at one time Mrs. 
urewer used to do various things for us -- she was one of our original 
stockholders -- and I believe we used to give her about $700 a year, 
$600 or $700 a year. I don't think she did it in '67. I tried to get 
my wife to do it for the same but I think after a while she said it 
was worth $600 or $700 a month, the work they were doing, and that's 
what we paid then. 


Was there any connection with the wages you were paying them and their 
stockholding or investment in the firm? 


No. 

None whatsoever? 

No. 

You're positive of that? 

Surely. 

It was fixed solely based upon the work they were doing? 


Absolutely. We don't give any of our stockholders dividends. 
* * * * * 


Mr. Pickard, I am going to show you now a note in your handwriting -- 
I believe it is your handwriting and you can tell me in a minute if it 
is -- which says, "Cheques for Audrey CS-P Allison CS-P for latest 
period on common stock on same basis as last payment." Then it bears 
the initials, "JSP 10/10/67." Is that your handwriting? 


yes, Le is. 


Then I have another note which bears at the top of it the initials, 
"JRH,'' which I believe is Mr. Hanlon, and it has several items on it. 
I will read just the last two, "Check AS-P 7% on equity," and then 
over to the left of that ir a different handwriting are the figures, 
"$717.50,"' and then below that another notation, "Check Allison S-P 
7% on equity," and over to the left of that in another handwriting, 
"$624.16.'"' Wceuld you look at that, please (showing Mr. Pickard)? 


Yes, yes. 


pa a 


could you explain these, in view of your testimony just a few minutes 
ago? 


Yes. I felt the fact that if our wives did, in essence, work for the : 
firm they would be equal to at least a percentage on their interest in’’ 
the firm, let's put it that way. 

Mr. Pickard, do you recall my earlier question and your earlier answer’ 
to it: 


Yes, I do. 

Whether these payments to your wives bore any relation to the share- 
holdings or investment in the firm; do you recall my asking you that, 
roughly that? 

Yes. 

And do you recall your answer to that question? 


Yes. 


How is it that you now tell me something substantial_y different from 
that? 


Well, I am not telling you anything substantially different, I am telling 
you Co the effect that they felt that if they couldn't get 5, 6, or 7 

per cent interest on the stock in the firm then, in essence, they would 
have to do something to get it; and after all, they were paying interest 
on their loans and the only manner in which they could, say, pay their 
interest was to work for it to that extent. 


Didn't you just a few moments ago testify to me that they felt that 
their efforts, the work that they were doing for the firm, was worth 
at least $600 or $700 a month? 

Yes. 

That was your testimony? 


Yes. 


Now you are testifying they based the compensation they expected upon 
their investment in the firm; is that correct? 


Well, let's say they wanted to carn $500, $600, $700 a month. 


yhey didn't care on what basis it was calculated? 


As long as they worked for it, 


Well, can you now give me the final ultimate answer to the series of 
questions I just posed to you? How was their compensation determined 
for the work that they were allegedly doing for the firm? 


By the amount of work they did. 


You are sure it wasn't b 
have needed? 


y the amount of money that you or they might 


No, because I don't think this correlates 
held, unless you correlated it, 


in any manner with what they 
In fact, it does. 
Does it? 


Yes. Et will come 


to about 7 per cent of their investment in the firm 
this time. 


Jh, yes. 


‘hich was apparently your instructions to by, 


Hanlon, isn't that correct, 
Check AS-P 7% on equity." 


shat's what it says there, yes. 


‘hat did that mean? 


iat meant the amount of work she'd done. If she'd done 8 per cent of 
he work, she would have gotten 8 per cent of her interest in the firm. 


£ she'd done 10 per cent, she would have gotten 10 per cent, But she 
id the work and she was entitled to ic. 
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__Plaintiff’s Statement Pursuant to Rule 9(g) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-— wo me ese wo ewe ewe ew eweweereeeeewe ee 6K 


AUBREY B. LANK, es Receiver of ¢ 
Pickard & Company, Incorporated, 


Plaintiff, . 
PLAINTIFF'S STATEMENT ao 
- against - : PURSUANT TO RULE 9(q) : 
THE NEW YORK STOCK EXCHANGE, " -—”21 Gav. 5525 (MEL) 
Defendant. : 


Plaintiff asserts the following material facts 
as to which it contends there exists a genuine issue of facts 


to be tried with respect to the counterclaims which are the 


subject of defendant's motion for summary judgment: 


1. The agreements dated February 13, 1968 and 
May 16, 1968, between the defendant New York Stock Exchange 
("Exchange") and Pickard & Company, Incorporated ("Pickard") 
which form the basis for defendant's counterclaims were the 


by the Exchange. 


product of duress exercised 


2. The amounts claimed by the Exchange in its 


counterclaims are in excess of the value of the services rendered 


Pickard, if any. 


and funds advanced by it to 


Plaintiff does not admit the matters set forth in 


Items 4, 5, 6 and 9 of defendant's "Statement Pursuant to Rule 


9(g)". 


With respect to the causes of action set forth 
against the Exchange in the complaint, it is Plaintiff's position 


that the facts alleged therein have not been eontroverted by the 
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Exchange and that Plaintiff would be entitled to judgment thereon 
as a matter of law. The facts alleged in the complaint are 
supported by the Affidavits of Robert S. Carlson and Aubrey D. 


Lank, submitted in opposition to defendant's motion. 


Dated: New York, New York 
April Zw 1975 


Respectfully submitted, 


SPENGLER CARLSON GUBAR & CHURCHILL 


By: ae —— 


Member of the Kirm 


280 Park Avenue 
New York, New York 10017 
Attorneys for Plaintiff 
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Affidavit of Russell E. Brooks 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, 72 Civ... 5525 5(MEL) 


-against- AFFIDAVIT 


THE NEW YORK STOCK EXCHANGE, 


Defendant. 


STATE OF NEW YORK ) 


COUNTY Cr NEW YORK ) 


RUSSELL E. BROOKS, being duly sworn, says: 

1. I ama member of the firm of Milbank, Tweed, 
Hadley & McCloy, attorneys for the defendant New York Stock 
Exchange, Inc. (the “Exchange"). I make this affidavit in 
Support of the Exchange's motion to dismiss and for summary 
judgment. I have been involved in the defense of this action 
since its commencement in 1971. 

2. Before defendant Exchange served its answer and 
counterclaims in this action, the attorneys for the parties 
engaged in negotiations looking toward the possibility of settle- 
ment. Those negotiations were not successful, and no agreement 
was ever reached. 

3. In March of 1972, I received a letter from Robert 
Carlson wnose firm represents the plaintiff. A copy of that 
letter is annexed hereto as Exhibit A. That letter confirms 
that despite the negotiations there was no agreement between 
the parties on the terms of a settlement. Indeed Mr. Carlson 


stated that the action would not be held in abeyance and that 
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he expected to be able to go to trial shortly. Upon receipt of 
that letter, the Exchange determined to proceed with the defense 
of tne action and promptly filed its answer and counterclaims. 

At the same time the Exchange filed its response to the plaintiff's 
request for production of documents. 

4. Thereafter no activity took place in this actioa 
until February of this year when the Court on its own motion 
struck the matter from its calendar. By letter of February 20, 
1975, Mr. J. Edward Meyer III protested the Court's order. I 
responded by letter to this Court of February 25, 1975 setting 
forth the fact that there had been no agreement between the 
parties as erroneously represented by Mr. Meyer. A copy of that 
letter is annexed hereto as Exhibit B. The Court nevertheless 
restored the case to the calendar. The Exchange then brought 
on this motion to dismi'ss and for summary judgment. Plaintiff 
requested an adjournment of the motion. That adjournment was 
granted despite the opposition of the Exchange set forth in my 
letter to the Court of April 7, 1975, a copy of which is annexed 
hereto as Exhibit C. 


5. Since the Court's order of February of this year 


dismissing the action, the plaintiff nas continued to fail to 


prosecute this action. The only activity wnich has taken place 
was a spurious motion to compel the production of documents and 
the noticing of the deposition of an individual who is no longer 
employed by the Exchange. The motion to compel was made prior 

to compliance with local Rule 9(f). When that lack of compliance 
was pointed out to plaintiff by the Exchange, plaintiff filed a 
statement of his efforts to comply with Rule 9(f). That statement 
obviously indicates substantial agreement between the parties as 


to the production of certain documents. Nevertheless plaintiff 
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has made no effort to examine the documents about which there is 
agreement. Furthermore, the sole notice of deposition which the 
plaintiff has served designated an inappropriate person. Plaintiff 
was well aware that the person designated was not employed by the 
ee os that very individual has been a witness in its 
arbitration proceeding with the four subordinated lenders referred 
to in q 4 of the Meyer affidavit. Plaintiff voluntarily withdrew 
the notice of deposition by letter to me of April 16, 1975. A 
copy of that letter is annexed hereto as Exhibit D. PlaintifE£ 
apparently has no inclination to prosecute this action diliyentlv. 


It should be dismissed and the calendar closed. 


Russell EN Brooks 


Sworn to before me 


April3 0, 1975. 


ik Oe | ? v4 OAD 


HICHARS 
NOTARY FUDLE ate of Mew York 
No, 60-4021520 Qualin Westshoster Co. 
Cert. Kiod ia Mew York County 
Commécuon £xzizes March £9, 197 7] 


8 RESO I MR RR CUR OR NE AAR a 6 
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Exhibit A to Brooks Affidavit—Letter Dated 
March 23, 1972 from Carlson to Brooks 


ROTH, CARLSON. KWIT. SPENGLER & GOODELL 
ATTORNEYS AT LAW 


280 PARK AVENUE, NEW YORK, N.Y. 10017 


MICHAEL ROT 

ROBERT S. CARLSON 

KENNETH 2. KIT TELEPHONE 

=< SPENGLER MURRAY HILL 2-4444 
HARLES CE. GOODELL a 

saa pea NET CABLE "ROCKSCOURT™” 

J. COWARD MEVER TELEX: 127896 

JONATHAN HM CHURCHILL 

JEROME Mm. LewIne 

CLARK J. GURNEY 


GERALD RASAIN 
BRUCE A RICH 
HARVEY SCHWARTZ 
FRED J. MALSEY. UR 
RICHARO J. WELLS 


March 23, 1972 


Re: Lank v. New York Stock Exchange 


> 
Russell E. Brooks, Esq., 
Milbank, Tweed, Hadley & McCloy, 
1 Chase Manhattan Plaza, 
New York, New York 10005. 


Dear Mr. Brooks: 


By now you will have received a stipulation 
executed by me extending the time of the defendant in 
the above matter to answer and to respond to the Rule 
34 request to April 17, 1972. 


I understand from your firm that the Exchange 
proposes to settle the above matter by withdrawing its 
claim as a general creditor provided it feels that its 
exposure to suits by the subordinated lenders of Pickard 
is substantially minimized by the resuits of the action 
brought by the receiver in Delaware against Federal In- 
surance Company. Since the determination of the Federal 
Insurance Company case may be so far in the future (should 
there be a trial and appeals), I have come to the conclu- 
sion that I cannot extend your time further. It is my 
view that the Exchange, on the basis of the information 
provided to it, should evaluate the situation and decide 
whether it wants to risk a settlement of the Federal 
Insurance case which may accomplish its ends or to litigate 
the above case. I do not feel that such an approach is 
unsound or will be too costly for, with the production of 
your documents and one or two depositions, I hope to be 


ROTH, CARLSON, KWIT, SPENGLER & GOODELL 


Russell E. Brooks, Esq. March 23, 1972 


able ‘to notice the case for trial. Moreover, the risk you 
take in settling the above case prior to a determination 
of the Federal Insurance case, in my view, is minimal for, 
unless the settlement of the latter case results in sub- 
stantial money to the Estate (and concomitant satisfaction 
of subordinated claims), the Exchange will probably not 
realize anything in its claim. 


Sincerely yours, 
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Exhibit B to Brooks Affidavit—Letter Dated Mr. Brooks/kat. 


February 25, 1975 from Brooks to 9163-141 
Judge Morris E. Lasker 


Webruary 25, 1975 


Re: Lank vo New York Stock Exchange 
71 Civ. $525 (HEL) 


Yon. Morris £, Lasker : 
United States District Court, 
Foley Square . 2 
Mew York. sew York, 10007 


Dear Judge Lasker: 


xX am in receipt of # letter dated Pebruary 20, 1975. 
addressed to your. Nonor by J. Edward Heyer Ill, plaintif[’s 
counsel, protesting your order of February 11, 1975 closing 
this action. X must take exception to the grounds on which 
plaintiff's protest is based. 


oy Virst, plaintifé states that this action “is closely 
related to another. case pending before the Southern District 
brought by the 6tock Exchange against Aubrey Lank and raising 
similar iesues of law and fact*. Thiu firm does, with rare 
exception, all. of the litigation vork for defendant New York 
Stock Buchenge, Inc.’ Xx am, unaware, and the Exchange itself is 
unaware, of any litigation in the Southern District of Hew York 
is which the. NewYork Stock Exchange and plaineif? are parties,. 
—oe @ suit, which. tho Exchange bas commenced aqainst 


: Plaintif2’s counsel then states that “Counsel os 
both sides in both cases have an understanding that these 
eases will act be actively litigated because of a certain 
ing arbitration which is scheduled to be heard on March 23, 
1978.° Sinee I am unaware of any other case between the 
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Exchange and Lank in this district, Xf find it difficult to 
respond to counsel’s statement that there is an understanding 
that the two cases will not be actively litigated. I Carn, 
however, represent to your Honor that as. the attorney in 
charge of this actioa for the Exchange, there is no under- 
standing of any kind with plaintiff's counsel. I can also 
represent that I have inguired of Mesers. Potter, Anderson 
Carroon, the Exchange's local counsel in the Delaware 
receivership proceeding described in Mr. Meyer's letter to 
your Yonor, and I have been advised by Potter, Anderson & 
Carroon that they are equally unaware of any. understanding 
with plaintiff. As a matter of fact, at the time we received 
your Honer's order of Yebruary 11, 1975, closing this case, 
we were at work on motion papers seeking summary judgment 
dismissing pursuant to Rule 41(b), Federal Rules of Civil 
Procedure, among other authorities, the clains asserted by 
plaintiff hexein and granting to the Exchange judgment on its 
counterclaim against the receiver for waste for bringing this 
frivilous action in the first place and dissipating receiver- 
ship assets to which the Exchange has made a substantial 
clais in the Delaware receivership proceeding. 


Plaintiff£'s counsel next, refers to an arbitration 
which is pending. I can represent. to your donor that the 
Exchange is not party te any arbitration proceeding involving 
Mz. Lank, os the Pickard firm of which he is the Receiver. 


i am further pusszled by che remark in counsel's 
letter that your Honor’s order. of Pebruary.11 does’ not 
coastitute a dismissal, because we had put aside:our work 
en ‘the Zachange’s motion fox summary: judgment in the belie? 
that your: ordex finally disposed of: the action. 


_ Appaxently, Mr. Meyer is correct, because I have 
teday received your Honer‘s letter. of February: 24,°1975 


advising ‘that the order’ of February 11. will be revoked. 
While ample authority exists for the Court to dismiss this 
action under Rule 23 of: the Court's General: Rules, under 
the circumstances,’ unless you advise to the contrary, we 
shall proceed with our: plans to bring the ‘matter before you 
by means of the motion on ‘which we had -been werking prior to 


your February 11. order. 


Respectfully submitted, 


Russell E. Brooks 
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Exhibit C to Brooks Affidavit—Letter Dated 
April 7, 1975 from Brooks to 


Judge Morris E. Lasker 


Mr. Broo ceb 
File No. 9163-141 


April 7, 1975 


Ret Lank v. New York Stock Exchange 
72 Civ. $525 (MEL) 


Hon. Morris B. Lasker 
United States District Court 
Poley Syuare 

New York, NeY. 10007 


Dear Judge Lasker: 


Defendant opposes plaintiff's application for a 
30-day adjournment of defendant's motion for Summary 
judgment. 


This 13s a four-year old case and is eligible for 
treatmont under the Court's task. force program designed 
to bring such cases to trial before summer's ond. Defendant's 
motion papers were timely served pursuant to the rules. 
Defendant's motion was mada returnable on April 10 because 
that date was first chosen by plaintiff as the return date 
for his motion to compel discovery under Rule 37, and 
defendant believed that it would be advantageous to the 
parties and to the Court to have both motions before the 
Court at the same time. I note that plaintiff makes no 
request to have his motion adjourned. Defendant believes 
that deferral of its motion for 30 days, in view of the 
emergency procedures in effect in thia Court as to old 
cases, wili increise the ris that its motion for summary 
judgment may be ignored and the whole ball of wax set down 
for resolution at trial, as has occurred in the last two 
months in respect to other old cases subject to the task 
force program. 


The roasons submitted in support of the raquested 
30-day adjournment are: Mr. Carlson will be actually 
engaged in arbitration on April 10; Mr. Meyer will be in 
3pain; and, after four years, plaintiff has come upon 
some testimony of a former Exchange employee which he 
thinks may be helpful té@ nim. Weither counsel's unavailability 
on April 10, nor the testimony of a former Exchange employee 


are reasons for adjourning the return date of the Exchange's 
motion. 


‘Under tho procedures set forth by this Court in | 
the Law Journal, “{mjotions will be taken on submission” and 
Oral argument: is not heard unless’ the Court believes it use- 
ful, and then at a date subsequent to the return date. Thus 
April 10, the rerurn date, is a date for submission of papers 
only. Mr. Carlson can. submit plaintiff's papers in opposition 
the required number of days prior to April 10, appear at his 
arbitration on April 16, and argue in opposition at a subse- 
quent date should the Court permit argument. fir. Mayer can 
go to Syain. Plaintiff cannot reasonably assert lack of 
time for preparation as he has been aware of the grounds of 
this motion since service of defendant's answer over three 
years ago. ita Nas been aware of defendant's plan to make 
this motion at least since my letter of February 25, 1975 to 
your Honor. 


Furthermore, no testimony by a former Exchanye 
employee can affect the grounds on which defendant's motion 
for summary judgment is based. Review of the Exchange's 
moving memorandum will show that the srounds are (I) failure 
to prosecute, (II) plaintiff's lack of capacity, and (III) the 
statute of limitations. The grounds for defendant's motion 
in raspect to judgment on its countorclaims are (IV) contractual 
right, and (V) waste by the receiver in proaecuting an action on 
behalf of those whom he has no standing or obligation to re- 
present. Plaintiff mistakes questions going to the merits 
with the issucs raised by defendant's motion. 


As far as any motion which ,laintiff ma: wish to 
make on his own behalf, he has had over four ysars to do aso 
anc the Exchanye sees no reason wny ita motion should be 
deferred to afford plaintiff 30 more daya to nake a cross- 
motion and add to the waste of the assets of the estate in 
a suit on behalf of those whom plaintiff has no standing to 
represcont. 


In my letter to your llonor of February 25, 1975, 
X fully responded to plaintiff's assertions that there had 
been an understanding between the parties that this case 
would be settled, and that such understanding justifies 
plaintiff's failure to prosecute diliyently. In short, there 
hag never bean any uncerstanding of any kind. Defendant has 
taken no affirmative action prior to now because it believed 
that the bast policy waa to let “sleeping ;laintiffs* lic. 
Plaintiff is as confused on the question of settlement as he 
was on his assertion (Mr. Meyer's letter to your Honor of 
Pebruary 20, 1975) that this case “is closely related to another 
case pending before the Southern District brought by the 
Stock Exchange against Aubrey Lank and raising similar issues 
of law and fact”. It is my understanding that the reason 
for the lack of interest on plaintiff's part in prosecuting 
this action was not an understanding as to settlement, but 


the fact that after assertion of the Exchanye'’s counterclaim 
for waste, the Delaware Chancery Court placed a limitation on 
the receiver of $2,500 for legal fees to be accrued in 
prosacution of this action. 


It is respectfully requested that the application 
be denied and that the motion be returnable as noticed. 


Sincerely yours, 


Russell £. Srooxs 
REBsceb 
ce: J. Edward Heyer, Iilt 


BY HAND 
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Exhibit D to Brooks Affidavit—Letter from 
J. Edward Meyer, III to Russell E. Brooks 


SPENGLER CARLSON GUBAR & CHURCHILL 
ATTORNEYS AT LAW 
2&9 PARK AVENUE, NEW YORK, N.Y. |OO!I7 


ROBERT S. CARLSON 

JONATHAN H. CHURCHILL 

LEONARO GUBAR 

CLARK J. GURNEY 

JEROME M. LewINE 

J. EOWARO MEYER, I 

BRUCE A. RICH 

SILAS SPENGLER . 

April 16, 1975 
GREGORY KATZ 

CHARLES E MATTHEWS. UR. 
WILLIAM J. MCSHERRY, JR. © 
JOHN J. NOVAK, JR 

ROBERT L. ROBINSON 
LEONARD SCHNEIOMAN 
WILLIAM F TUETING 


Re: Lank v. New York Stock Exchange 


Russell Brooks, Esq. 

Milbank, Tweed, Hadley & McCloy 
1 Chase Manhattan Plaza 

New York, New York 10005 


Dear Mr. Brooks: 


TELEPHONE 
(212) 682-4444 
CABLE “ROCKSCOURT”’ 
TELEX 127596 


This letter is to confirm our telephone conversation to- 
day to the effect that the deposition noticed for Lloyd McChesney 
on April 22 will be deemed withdrawn at this time without pre- 
judice to its re-service in appropriate form. 


As requested, I am enclosing another copy of our Rule 9(f) 
affidavit. This firm's managing clerk advises me that this affi- 
davit was served on your firm, and receipt of service was acknow- 


ledged. 


Sincerely, 


Cot ee 


J. Edward Meyer, III 


Enclosure 
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Affidavit of John J. Jerome 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintifé, " 91 Civ. 5525 (MEL) 


-against- AFFIDAVIT 


THE NEW YORK STOCK EXCIIANGE, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JOHN J. JEROME, being duly sworn, says: 

1. I ama member of the firm of Milbank, Tweed, 
Hadley & McCloy, attorneys for the defendant New York Stock 
Exchange, Inc. (the "Exchange"). I make this affidavit in 
support of the Exchange's motion to dismiss and for summary 
judgment and in reply to the allegations in the Meyer asfidavit. 

2. I recall having discussions with the attorneys for 
the plaintitf regarding a possible settlement of this action. 
Those discussions did not result in an agreement that the action 
be held in abeyance. In fact insofar as I was involved they did 


now result in agreement of any kind. 


Z Soin J.“Jerome 
Sworn to before me 


April 39, 1975. 


j N 
JANICE K. JOHNSO 

York 

WBLIC, State of Now 

= ao 24-7098935 
iff in Kings County 
Qualifies in Kings ¢ . “ 

Filed in Now York ‘oun 

coumulen Expizes Merch 30, 1978 
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Supplemental Answering Affidavit 
of J. Edward Meyer, III 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 
SUPPLEMENTAL 
Plaintif£t, ANSWERING AFFIDAVIT 


-against- 71, Civ. S525 


(MEL) 
THE NEW YORK STOCK EXCHANGE, 


Defendant. 


STATE OF NEW YORK 


) 
88. ¢ 
) 


COUNTY OF NEW YORK 


J. EDWARD MEYER, III, being duly sworn, deposes and 


i. I have read the reply affidavits of Russell E. 
Brooks and John J. Jerome. I reiterate the statement contained 
in my answering affidavit that based upon my conversations with 
counsel for defendant I advised the plaintiff that defendant 
would settle the case after the disposition of all claims of 
subordinated lenders and the passage of time so that the risk of 
subsequent suits against the Exchange by subordinated lenders 
would be minimized or precluded. Plaintiff, thereupon, advised ' s 
me to prosecute this action no further. 

2. My records indicate that I spent time in considera- 
tion of such settlement as late as November 8, 1973 well after 
the date cf Mr. Carlson's letter which is attached as Exhibit A 
to the Brocks' affidavit. Attached hereto as Exhibit A is my 
letter to the Court of July 17, 1973 in which I advised the 


Court of such prospective settlement. Significantly, a copy of 
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such letter went to Russell Brooks who did not reply. 


3. Recognizing the rule that a receiver may sue on 
behalf of a corporation where property of the corporation has 
, fraudulently been diverted, the Exchange in an irrelevant 


ipse dixit states that the receiver may not sue "any uninvolved" 


third parties because of such alleged fraudulent transfer. I 

suggest that the answering papers of plaintiff established that 

the Exchange is hardly "uninvolved". 
4. In a play on words at page 30 of its brief, the 


Exchange says that to allow Pickard to sue the Exchange would be 


tantamount to permitting the robber to sue the policeman. This 


sf 


argument is only a throw-away as the cases at pages 19 and 2 


of plaintiff's brief establish. 


ee = —L 
J. Edward Meyer, I 


Sworn to before me this 


is day of May, 1975. 


ee as - 
Notary Public 


GREGORY KATZ | ig 


. State of New 
Hotary 314522950 a 
ifi “lod in New oa 
eee ‘Expires March 30. \9 


214a 


Exhibit A to Meyer Affidavit—Letter Dated 
July 17, 1973 from J. Edward Meyer, III 
to Judge Morris E. Lasker 


aR RUA IT 


oO - LAWYERS NAME SECRETARY DELIVERED POSTAGE 


H 
| SECRETARY | Cloecivereo: (]s* c. oer. & 
DATE 
PERSONAL [_] tive Omaireo Cairn Mae 


Suly 17, 1273 


Re: Aubrey Lank v. dew York Stock Exchange 


Honorable Morris Lasker 
United States Court uouse 
Foley square 

New York, wew York 


Dear Judge Lasker: 


You will recall that the above case is pending 
befors you ancl that you called the attorneys into your 
chanmpers in May for a progyxess report. I was absent at 
that tine due to a state legislative session. 


At your request, I am writing to advise that 
the case is still not ready for trial. It is my opinion 
that the case will be settled between the parties prior 
to trial but after the conclusion of certain related 
arbitration nearings which are scheduled to be heard 
this Fall. 


On behalf of both varties, I want to express 
our appreciation for your patience. 


Respecttully, 


J. Edward Meyer, IIl 


ee: Russell Brooks, Esq. 
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Memorandum Opinion and Order of Judge 
Morris E. Lasker, Dated 
December 29, 1975 


Uelick Rt 


UNITED STATES DISTRICT COURT 


ys SOUTHERN DISTRICT OF NEW YORK 

we ewe a a we en ee eee x 
AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 

Plaintife, 71 Civ. $525 

~against- 
MEMORANDUM 

THE NEW YORK STOCK EXCHANGE, 

Defendant. 
we ee ee eee een ee 4 


APPEARANCES: 


SPENGLER, CARLSON, GUBAR & CHURCHILL, ESQS. 
280 Park Avenue 
New York, New York 10017 
Attorneys for Plaintiff 
Of Counsel: ROBERT S. CARLSON, ESQ. 
J. EDWARD MEYER, III, ESQ. 
GREGORY KATZ, ESQ. 


MILBANK, TWEED, HADLEY & McCLOY, ESQS. 
One Chase Manhattan Plaza 
New York, New York 10005 
Attorneys for Defendant 
Of Counsel: RUSSELL E. BROOKS, ESQ. 


LASKER, D.Jd. 

Aubrey B. Lank (Lank) sues the New York Stock Ex- 
change (the Exchange) as Receiver of Pickard & Company, 
Incorporated (Pickard), a defunct brokerage firm which 
was a member of the Exchange prior to its liquidation 


in the Spring of 1968. The complaint alleges violation 


of Section 6 of the Securities Exchange Act of 1934, 15 
i/ 
U.S.C. §78£f, and seeks damages in excess of $2,000,000., 


a sum comprised of amounts lost both by Pickard and by 
various creditors of Pickard when the corporation went 
under. The Exchange counterclaims for expenses it incurred 
in the liquidation of Pickard, for amounts, expended by its 
Special Trust Fund to meet Pickard's obligations to its 
customers and, as a general creditor of Pickard, the Ex- 
change counterclaims against Lank, personally, for waste 
of corporate assets in pursuing this litigation. 

The Exchange moves to dismiss the complaint and 
for summary judgment on its counterclaims. 

The decision to liquidate Pickard was made in May, 
1968, after a routine audit revealed substantial deficiencies 
in its books and records and Exchange employees had un- 
successfully ettempted to put the books in order. The 
Exchange appointed its Chief Examiner, Lloyd W. McChesney, 
as Liquidator to take control of the company and wind up 
its business. Pickard executed agreements with the Exchange 


to reimburse it and its Special Trust Fund for certain 


1. 


esr AA A LON EE I eA TEE ET LAAN SOR NEE Ah kk RA Se i lB A A A Pe ARR 
iananeusroeneneiie re mrenermernt eR ee SVEN )- ~* aarneagamRRRNRNREIR "me eZ Seihielinienanihen 
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expenses incurred in the liquidation and for sums paid to 
protect Pickard's customers against loss. The agreements 
provide the basis for the Exchange's counterclaims here. 
Accountants, Exchange employees and the Liquidator 
uncovered evidence of serious wrongdoing by certain offi- 
cers and employees of Pickard. The President anda Vice 
President of the corporation, John and Peter Sackville- 
Pickard, were found to have withdrawn in excess of $650,000. 
of Pickard's funds without the knowledge of the other offi- 


cers and directors. They were also found to have parti- 


cipated in numerous violations of the securities laws and 
2/ 
rules and regulations of the Exchange. ~ The Pickard 


brothers were expelled from the Exchange and their registra- 
tions were revoked and lesser disciplinary acticn was taken 
against other officers and directors. 

In March, 1969, the Exchange petitioned the Dela- 
ware Court of Chancery (Pickard is a Delaware corporation) 
for the appointment of a receiver. According to the affi- 
davit of McChesney submitted in support of the Delaware 
receivership petition, Pickard's obligations to its 
customers had been fulfilled and the only remaining general 
creditors were the Exchange and its Special Trust Fund, 
whose claims were based on the agreements to reimburse 
them executed by Pickard at the outset of the EE 


the only other claimants of Pickard's assets were the 
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subordinated lenders and stockholders. 
Lank was duly appointed Receiver by the Delaware 


Court in late April, 1969. On December 17, 1971 he filed 
4 


4/ 
this action. The thrust of the complaint is that the 


Exchange knew or should have known as early as October, 
1966 that Pickard was in violation cf its net capital and 
other rules and that if the Exchange had fulfilled its 
obligations under §6 to enforce compliance with the 
securities laws and its own rules, the losses suffered by 
Pickard's customers, subordinated lenders, shareholders 
and creditas who advanced money subsequent to October, 
1966 would have been prevented. 

As stated above, the Exchange moves to dismiss the 
complaint and for summary judgment on its counterclaims. 
The motion to dismiss alleges lack of prosecution (Rule 
41(b)), lack of capacity as Receiver to raise these 
claims (Rule 12(b) (6)) and that the action is time barred 
(Rule 12(b) (6)}. Summary judgment on the first and second 
counterclaims is sought on Pickard's contractual obliga- 
tion to reimburse the Exchange and its Special Trust 
Fund and on the third counterclaim because this action is 
so patently unmeritorious as to constitute a waste of 
corporate assets. For the reasons which follow, the motion 
to dismiss for lack of capacity is granted in part, sum- 


mary judgment is granted as to liability on the first 


two counterclaims, and the motion is denied in all other 
respects. 
I. 

The motion to dismiss for failure to prosecute is 
based on the fact that apart from a request for production 
of documents filed in early 1972, Lank took no action in 
the litigation from its inception, in December, 1971, until 
February 1975. 


The long period of inertia did not go unnoticed by 


the court. In fact, on February 11, 1975 we filed an order 
S/ 
statistically closing the case. This action prompted a 


letter from Lank's counsel in which he represented that the 
reason for the inactivity was an agreement between the 
parties not to press the litigation because of a related 
pending arbitration proceeding. He informed the court that 
there was also another related case pending between the 
same parties in the Southern District of New York and that 
he expected rapid settlement of both cases upon the con- 
clusion of the arbitration. He requested that the case be 
restored to the docket lest prejudice to the overall 
settlement be incurred and his request was granted. 

The Exchange takes issue with this explanation for 
the delay. It denies knowledge of any related suit between 
the parties s/ and flatly denies the existence of an 


understanding not to litigate the case. 
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A close reading of the affidavits of Lank's counsel, 
5. £dward Meyer, III, reveals that apart from his initial 
setter to the court requesting that the case be reactivated, 
he never directly avers that an agreement to settle was 
reached. Father, he asserts that after discussions with 
attorneys for the Exchange, he concluded that the case 
would be settled by an exchange of releases at the close 
of the arbitration. To rebut Meyer's contention, or inti- 
mation, of an agreement to settle, the Exchange attorneys 
have submitted a copy of a letter dated March 3, 1972 
from Meyer's partner which appears to reject a settlement 
offer and demand that the litigation be commenced in 
earnest. Meyer, in turn, produced a letter from him to 
the court dated July 17, 1973, a copy of which was sent 
to the opposition, in which he represented his belief that 
the case would be settled at the conclusion of the arbi- 
tration. 

The affidavits and exhibits submitted in connection 
with this motion suggest that, at best, a rather serious 


misunderstanding existed as to the status of this liti- 


gation. We confess some surprise that Meyer would jeopardize 


a claim he alleges to be worth two million dollars on the 
strength of an unwritten agreement to settle at some 
indeterminate future date, much less on a hunch that the 


Exchange would settle if he simply lay low for several 
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years. On the other hand, the very fact of his inactivity 
can be viewed as evidence of a good faith belief on his 
part that an agreement to settle had been made. Further, 
his letter to the court of July, 1973, indicates that the 
Exchange attorneys had notice of Meyer's expectation of 
settlement and, thus, they must share some, though clearly 
not equal, culpability for the unconscionable delays. 
Having taken note of the regrettable behavior 
of Lank's attorneys, however, we also note that they have 
made substantial allegations of misfeasance by the Ex- 
change which ought to be determined on the merits rather 


than because of attorney dalliance. See generally Link 


v. Wabash Railroad Co., 370 U.S. 626, 643-49 (1962) 


(Black, J., dissenting). Moreover, litigation concerning 
the demise of Pickard has been in process for a good part 
of the period of delay, see Lansing v. New York Stock 
Exchange, note 6, supra, and there is, thus, no indication 
of any serious prejudice to the Exchange by way of lost 
records or witnesses having to recall matters eight 

years past which have been long since forgotten. In 
short, the circumstances do not warrant the drastic 
sanction sought by the Exchange, and accordingly the 
motion to dismiss the complaint under Rule 41(b) is 


denied. 


ai. 

The Exchange maintains that Lank is attempting to 
assert the claims of creditors, subordinated lenders and 
stockholders of Pickard, that as Receiver of Pickard he 
lacks capacity to do so, and that even if he could sue on 
behalf of those parties he still lacks standing because 
the Exchange's duty under §6 runs only to public customers 
of Pickard. We agree that Lank lacks capacity to prose- 
cute claims of third parties against the Exchange and to 
the extent that the complaint asserts stich claims, the 
motion to dismiss is granted. However, the complaint, 
in addition to asserting the claims of third parties, also 
asserts a claim on behalf of Pickard. Insofar as it does, 
the complaint states a valid claim for relief under §6. 

The purpose of a statutory receiver is "to pre- 


serve, collect, administer and distribute the property 


of a corporation." 2 Clark, Receivers §578 (3rd ed. 1959). 


To effectuate these aims, a receiver is empowered, among 
other things, to bring suit on behalf of the OT 
but in Delaware, as elsewhere, it is generally held that 

a receiver occupies no better position than the corporation 
and can only assert claims which the corporation could 

we asserted. Bovay v. H.M. Byllesby & Co., 26 Del. Ch. 
69, 78; 22 A.2d 138, 142 (Del. Ch. 1941); 16 Fletcher, 


Cyclopedia of Corporations, §7847 at 463 (1962 ed.); 2 
7. 
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Clark, Receivers §578(b) (3d ed. 1959, Supp. 1968-69). 


The other side of the coin is that a receiver may not as- 
sert claims which belong to third parties and not to the 
corporation. Rockwood v. Foshay, 66 F.2d 625, 630 (8th 
Cir. 1933) (applying Delaware law); Cotton v. Republic 
National Bank of Dallas, 395 S.W.2d 930, 941 (Tex. Civ. 
App. 1965); Kennedy v. Fidelity & Deposit Co., 153 Ore. 
646, 58 P.2a 625 (Ore. 1936); 16 Fletcher, Cyclopedia 

of Corporations, §7849 at 467 (1962 ed.). 

The parties do not seriously dispute the law. They 
differ, rather, in their characterization of Lank's complaint. 
The Exchange maintains that the action is broughe solely 
on behalf of "customers, creditors, subordinated lenders 
and stockholders of Pickard" (Brief in Support of Motion 
at 12, March 31, 1975) and that Lank, as Receiver, lacks 
capacity to do so. Lank, on the other hand. steadfastly 
asserts that he is properly asserting only a corporate 
claim. (See Brief in Opposition at 13, April 24, 1975). 

Lank's position in this regard is somewhat dis- 
ingenuous. The complaint is remarkably obscure as to the 
precise nature of the claim. Averments of the duties of 
the Exchange to and the damage sustained by Pickard's 
customers, creditors, subordinated lenders and share- 
holders are liberally sprinkled throughout. (Complaint 
€415, 22, 23, 28, 31, 34, 35, 36) In fact, there are 
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considerably fewer explicit references to duties or 


damages to Pickard itself. (Complaint, 4415, 22, 31, 36) 


The only concrete indication as to whose claims Lank is 
upon 
attempting to recover/is in the prayer for relief which 


reads: 


"36. By reason of the foregoing, 
plaintiff demands judgment against 
the Exchange for (a) the sum of 
$269,648.00 paid to the Exchange 
out of the proceeds of the sale of 
Pickard's membership in the New York 
Stock Exchange, plus interest; (b) 
the sum of $99,650.00 paid by 
Pickard on February 19, 1969 to the 
Special Trust Fund of the Exchange, 
plus interest; (c) the sum of 
$1,032,220.00 representing all sums 
advanced by subordinated lenders 
to Pickard subsequent to October, 
1966, plus interest; (d) the sum 
of $205,126.27 representing all 
sums due general creditors of 
Pickard, plus interest; (e) the 
sum of $466,071.67 representing 
sums paid by purchasers of shares 
of stock of Pickard subsequent to 
October, 1966; and (f) costs plus 
Receiver's and attorneys fees." 


The language of (c) - (e) belies Lank's pretense of 
asserting Pickard's claims alone. In those phrases he is 
manifestly seeking the full amount of the damages of 
Pickard's creditors, subordinated lenders and stock- 
holders. 2/ These are damages sustained by third parties 
alee the corporation and he therefore must be held, to 
that extent, to be asserting their claims. We agree 


with the Exchange that he lacks capacity to do so. Cf. 
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Caplin v. Marine Midland Grace Trust Co., 406 U.S. 416 
(1972). 


This conclusion, however is not the end of the 
matter, because it is also clear, from (a) - (b) of the 
quoted language, that Lank seeks damages properly attribu- 
table to the corporation as well. The proceeds from the 
sale of Pickard's seat on the Exchange and money paid by 
Pickard in partial satisfaction of its obligation to 
reimburse the Special Trust Fund are clearly assets of 
the corporation lost as a result of Pickard's demise. 

They would seem to be properly recoverable by a receiver 
if the Exchange is legally responsib’*> to the corporation 
for that demise. 

The question thus becomes whether Pickard has a 
cause of action against the Exchange under §6 of the Se- 
curities Exchage Act upon which the receiver may sue. The 
Exchange takes the position that its duties under §6 run 
only to public customers of Exchange members and that in 
any event, Lank, as Receiver of Pickard, would have no 
authority to assert such a claim because Pickard was the 


primary wrongdoer in the whole affair. To allow the 


Receiver, i.e. the corporation, to bring this action would 


be "tantamount to permitting the robber to sue the police- 
man for not catching him before he had a chance to rob.” 


(Reply Brief at 30; April 29, i975) 


In New York Stock Exchange v. Sloan, 394 F.Supp. 
1303 (S.D.N.Y. 1975) this court considered and rejected 


the general proposition that the Exchange's duties under 


§6 run only to public customers, ruling that limited 


partners and subordinated lenders of a defunct brokerage 
house, a partnership, had standing to assert §6 claims 
against the Exchange based in part on its failure to 
enforce compliance with the net capital rule. 


"(The net capital rule], which re- 
late[s] to the financial soundness 
of member firms, [is] manifestly in- 
tended to protect those who entrust 
their funds or securities to broker- 
dealers, and who stand in the kind 
of relationship to tne firm which 
requires them to rely on its com- 
pliance with the rules. The Baird 
court [Baird v. New York Stock Ex- 
Change, 141 F.2d 238 (2a Cir.) 

cert. denied, 323 U.S. 737 (1944) j 
found that public customers clearly 
fall mto this category; in our 

view, the same rationale applies 

to limited partners and subordinated 
lenders ... No matter how their 
investment in the firm is charac- 
terized they clearly have a large 
stake in the enforcement of the 
rules. Because their status re- 
quires them to rely on the general 
partners both to manage the enter- 
prise and to comply with the net 
capital ... rule, they are entitled 
to the Exchange's diligent enforce- 
ment of [it]." 394 F.Supp. at 
1310-11. 


the same reasoning supports an action by a _ corpo- 
ration, at least where, as here, the action is asserted by 


a receiver in liquidation. A corporation, like the 


customers, subordinated lenders and limited partners of 


a brokerage firm, is required by its status to rely on 


those responsible for the management of the firm to 
comply with the net capital rule and is therefore 
entitled to the Exchange's diligent enforcement. A 
brokerage corporation as an entity is more than its offi-~ 
cers and directors. It is also capable of sustaining 
damages as a result of violations of the securities 
laws and regulations and the rules of the Exchange by 
those charged with its day to day control. In such 
circumstances a corporation is entitled to the benefits 
and protection of §6 and has standing to sue accord- 
ingly. 

The Exchange's argumert that Lank cannot bring 
suit because Pickard was the primary wrongdoe: is an over- 
simplification. Although as a general rule a receiver is, 
of course, subject to the same defenses as the corporation 
there is ample authority for giving a receiver power to 
sue where the corporation could not in a case where the 


corporation would be denied recovery because of 
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ofgicers' participation or involvement in wrongdoing. 

It is well settled, for instance, that where a corpora- 

tion has transferred funds in fraud of its creditors, the : 
receiver may maintain an action against persons to whom ae 
the transfers were made to enforce the rights of the 


corporation and its creditors and recover the funds even 


though the corporation could not do so. 


Bovay v. H.M. 


Byllesby & Co., supra; Keedy v. Sterling Electric Appli-_ 
ance Co., 13 Del. Ch. 66, 115 A... 359, 363° ‘Del. Ch. 1921); 


16 Fletcher, Cyclopedia of Corporations, §§7810 at 401-02; 


7847 at 465-67 (1962 ed.). It is in this sense, and only 


this sense, that a receiver is said to "represent not 


alone the corporation ... but as well the interests of 


all creditors." Keedy v. Sterling Electric Appliance Co., 
supra, 115 A. at 363. This is not inconsistent with our 


conclusion that Lank may not sue to collect the damages 


sustainea by the creditors. He "represents" these third 


parties' interests not by suing on their claims to recover the 
full amounts of the damages they suffer, but by suing to re- 


cever corporate damages. To say that he is enforcing the 


creditors' rights is simply to say that in accordance with 
his statutory mandate, see note 7, supra, he is attempting 
to maximize the pool of corporate assets in order to satisfy 


the corporation's obligations to the greatest extent 


13. 
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possible. This long standing rule which applies to fraudu- 
lent transfers of corporate assets appears especially 
suitable to the case at hand. In both instances the de- 
fendants bear responsibility for the loss to the ime. 


tion and those who would benefit from the suit bear none. 


Courts have not hesitated to grant trustees in 


bankruptcy a right of action under §€. In Petitt v. 


American Stock Exchange, 217 F.Supp. 21 (S.D.N.Y. 1963) 


the corporate reorganization trustee of a corporation 
alleged to have been defrauded of 587,000 shares of its 
stock through the facilities of Amex in a rigged market 

was alloweito assert a §6 claim against Amex over the de- 
fendant's objection that the damage to the corporation 
stemmed primarily from the wrongdoing of corporate insiders. 
217 F.Supp. at 29. The Court of Appeals for the Seventh 
Circuit similarly allowed a trustee in bankruptcy of a 
securities dealer to bring a §6 action based on a viola- 
tion of the "Know Your Customer" rule. Buttrey v. Merrill 
Lynch Pierce Fenner & Smith, tae... 410 Fe2d 135" (7th Cir.) 
cert. denied, 396 U.S. 838 (1969). There the court held 
that the trustee, by virtue of his authority under §§70e and 
60e of the Bankruptcy Act, 11 U.S.C. §110(e) and 96(e), 
could attempt to recover customers’ funds converted by 

the bankrupt's principal and placed in an account with 


the defendant. Of course, since Buttrey involved an issue 
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of the bankruptcy trustee's statutory authority under the 
Bankruptcy Act it is not directly applicable in the 
instant case. But it does support the proposition that 
a trustee in bankruptcy, or a receiver, 2 ciginti be 
allowed to employ all the legal tools at his command to 
pursue assets and claims of the corporation against those 
who share some legai responsibility for the corporation's 
downfall. The Buttrey court explicitly rejected the 
contention that the trustee was barred from recovery by 
the responsibility of the bankrupt's principal for the 
illegal transaction, 410 F.2d at 139. 

Finally, and closest on its facts to the case at 
hand, in Seligson v. New York Produce Exchange, 378 F. 
Supp. 1076 (S.D.N.Y. 1974), the court allowed the trustee 
in bankruptcy of a brokerage firm to bring an action 
against the New York Produce Exchange for violation of 
its duties under the Commodities Exchange Act to maintain 


an orderly market. The court rejected the plaintiff's 


reliance on Buttrey to defeat the defense of an pari 


delictu because in Seligson the trustee's action was 
brought under §§70(a) (5) and 70(a) (6) of the Bankruptcy 
Act, 11 U.S.C. §$§110(a) (5), 210(a) (6), under which the 
trustee is subject to the same defenses as the corporation. 
This, of course, is the Exchange's position with regard to 


Lank's authority as Receiver. 378 F.Supp. at 1085-86. 
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Nevertheless, the court disallowed the defense as -sontrary 
to the policy of the Commodities Exchange Act, which places 
heavy reliance on enforcement and self-regulation by the 


Commodities Exchanges for the protection of investors. 378 


F.Supp. 1085-86. A similar policy underlies the Securities 
12/ 


Exchange Act, see New York Stock Exchange v. Sloan, 


supra, 394 F.Supp. at 1310, although the obligations of 

the Securities Exchanges are not as broad as those of the 
former. Id., 394 F.Supp. 1315 a. 16. Cespite the simi- 
larity of the two Acts, and partially because of this 
disparity of responsibility, we declined in Sloan to 

allow the general partners of a bankrupt brokerage firm 

to rely on Seligson to overcome the in pari delictu de- 
fense, noting that the general partners shared personal 
responsibility, if not culpability, for the firm's sea 
Id. at 1315 and n. 16. To hold this reasoning applicable 

in the instant case because Pickard, like the general 
partners, was a member of the Exchange, would be to honor 
form over substance. We have already noted that we find 

a corporation to possess characteristics distinct from those 
of the general partners in Sloan. Supra at 11-12. More- 
over, here, as in Seligson, the ultimate beneficiaries of 
any recovery by Lank are third parties who share no 


culpability for Pickard's wrongdoing and ultimate demise. 


See Keedy v. Sterling Electric Appliance Co., supra; 16 
Fletcher, Cyclopedia of Corporations, §§7810; 7847, supra. 


131. 

The Exchange also moves to dismiss on the grounds 
that the action is time barred, asserting that Lank's §6 
Claim is governed by the three year statute of limitations 
of NYCPLR 214(2), the statute governing actions to re- 
cover on a liability created by statute. Lank, citing 
Weinberger v. New York Stock Exchange, 335 F.Supp. 139 
(S.D.N.Y¥. 1971), counters that the six year period of NYCPLR 

213(2) has beer held to govern a §6 action. 

The question is not free from doubt. In the ab- 
sence of a specific federal statute of limitations, the 
state statute governs Cope v. Anderson, 331 U.S. 461 
(1947); and where there is no exact state counterpart to 
the federal claim asserted, the limitations period for the 
state action most analogous to the federal claim is 
applied. International Union United Auto Workers v. 
Hoosier Cardinal Corp., 383 U.S. 696, 704-06 (1966). ‘There 
is appeal to the rather straightforward proposition that 
an action based on §6 of the Securities Exchange Act is 


one which seeks to recover on a liability created by 


statute and is therefor: jovexned by the three year period. 


The New York cases which define a “liability created by 


statute” as one which would not exist but for the statute 
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which created it, see Frank Shepard Co. v. Zachary P. 
Taylo. Pub. Co., 234 N.Y. 465 (1923); Bevelander v. Town of 


Islip, 10 App. Div. 2d 170, 199 N.¥.S.2d 561 (2d Dept. 

‘ 1960) lend support to this position, because there is no 
common law or state law counterpart to a §6 suit against 

. the Exchange. Raldiris v. Simmons, 242 App. Div. 603, 
271 N.Y.S. 1018 (lst Dept. 1934), aff'd 266 N.Y. 577 (1935): 
Morgenbesser v. New York Stock Exchange, CCH Fed. Sec. L. 
Rep. 193,210 (Sup. Ct. Nassau Co. 1971). 

The question, however, is more complex. In ae 


Weinberger v. New York Stock Exchange, supra, the plaintiff 


filed a complaint alleging a §6 violation and the Exchange 


moved to dismiss the action as time barred under NYCPLR 
214(2). The plaintiff then served an amended complaint, 
which, although alleging the same facts as the original, 
my pleaded a third-party beneficiary contract theory instead 
of a §6 violation. The theory vas premised cn the 
contract §6 requires the Exchange to enter into with 
the SEC, by which the Exchange promises to enforce, to 


the extent of its powers, compliance by its members with 


ey the securities laws and with its rules. Weinberger v. 
i New York Stock Exchange, sora, 335 F.Supp. at 140-42. 
CY 
' In a closely reasoned and persuasive opinion, Judge : 


‘ Gurfein determined that the third party beneficiary theory 
14/ 
stated a valid contract claim, 335 F.Supp. 142-45, 


18. 
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and concluded that the action should therefore be governed 


by the six year contract limitations period of NYCPLR 

213(2). 335 F.Supp. at 145. : 
The obvious distinction between Weinberger and ‘ 

the instant case is that Lank has pleaded a statutory and 

not a contract theory of recovery. However, it offends 

common sense and the spirit of the Federal Rules to hold 

that what is for all practical purposes the identical 

claim should or should act time barred because of the 


wording of the complaint. |§ We find the analysis in 


Weinberger convincing and conclude that actions brought 


pursuant to §6 are neither purely statutory or contractual 

in nature, but a hybrid. The statute requires only that 

Ne in order to be licensed to do business as a stock exchange, 
the Exchange must contract with the SEC to do certain 

€ things. ae/ Thus, although the uty has its genesis in os 

* ; the statutory provision, see People v. Corcillo, 195 

* Misc. 198, 88 N.Y.S.2d 534, 535 (Sup. Ct. Albany Co., 

1949), aff'd 276 App. Div. 679, 97'‘N.Y¥.S.2d 319, leave 

to appeal denied, 277 App. Div. 911, 98 N.Y.S.2d 592 

(3rd Dept. 1950) on close analysis, it is a contractual 


duty. The Exchange is not required by the statute to do : 


business. Section 6 only describes the nature of a contract 


which must be made if a license to do business is to be 


t granted. Cf. People v. Corcillo, supra, 195 Misc.198, ’ 


88 N.Y.S.2d 534, 535-36. 
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Moreover, absent a specifically indicated statute 
of limitations, a federal court ought not to ignore con- 


siderations of federal policy and of justice in determin- 


ing which statute is to be applied. Cf. Weinberger, 


supra, 335 F.Supp. a 145 and cases cited there. A three 
year limitation period seems peculiarly inappropriate to 
a §6 action. Discovery, or even a hint of past failure 
of a stock exchange to enforce its rules against a member 
is unlikely to occur until after disaster has struck and 
there has been an opportunity to investigate the causes. 
Any disadvantage to the defendant exchange by the longer 
period is limited by the institutions’ extensive record 
keeping practices. 

In sum, we conclude that the provisions of NYCPLR 
213(2) should be applied in an action brought under §6 
of the Securities Exchange Act. Since the complaint 
alleges the Exchange's failure to fulfill its obligations 
as early as October, 1966 and was filed in December, 
1971, Lank's action is not time barred. 

Iv. 

The first and second counterclaims of the Exchange 
are based on the agreements executed by Pickard by which 
Pickard undertook to reimburse both the Exchange and 
the Special Trust Fund for certain expenses incurred in 


-2 
the liquidation (see pages Y, supra). On February 13, 
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1968 Pickard agreed to assume responsibility and liability 
for all acts and omissions of Exchange employees perform- 
ing work for Pickard. Three months later, on May 16, 

it agreed to repay to the Special Trust Fund all sums 
advanced by the latter to meet Pickard's obligatiors to 

its customers and creditors and to reimburse the Exchange 
for the compensation of the Liquidator and other Exchange 
employees assigned to work on the liquidation. (Exs. B 
and C, Bishop Affidavit, March 31, 1975) 

The Exchsnge has met its burden of showing an 
absence of genuine issue of material fact on the question 
of liability, and is entitled to summary judgment on that 
issue. The affidavit of Robert M. Bishop, Senior Vice 
President of the Exchange, adequately sets forth the ex- 
ecution of the agreements and the Exchange's per »>rmance 
and 2xpenditure of funds thereunder. Anne:.. to 
Bishop's affidavit is the affidavit of the Liquidator in 
connection with the petition for receivership which sets 
forth the facts of execution and performance in some 
detail. 

Lank's attempt to show,or rather pretense of 
showing, a genuine material issue of fact in opposition 


to the motion amounts to no more than a frivolous effort 


to raise the spectre of duress in the execution of the 


May 16 agreement between Pickard and the Exchange. (Lank 
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Affidavit, April 25, 1975; #9) To support this conjec- 
ture, Lank has annexed to his affidavit four pages of a 
transcript of testimony given by one Gerrit Lansing, a 
non-voting stockholder and subordinated lender of Pickard, 


in relation to another proceeding, Lansing v. New York 


Stock Exchange; Supra, note 6. The sum and substance of 


this testimony, readin the light most favorable to Lank, 
is that in June, 1968, Bishop showed Lansing a discouraging 
financial statement of Pickard. Bishop then told Lansing 
that there was little hope of recovering on his subordi- 
nated loans and that he was required to sign the May 16 
agreement. Lansinc declined to do so until he consulted 
with his lawyer, and, in fact, he never signed it. (Lank 
Aftidavit, April 25, 1975: Ex. ©) 

Questions of admissibility aside, this transcript 
fills so far short of raising a genuine factual issue 
tha+ its inclusion in Lank's vapers is an insult to the 
intelligence of the court. Not oniy does the fact that 
Lansing declined to sign refute all inference of duress, 
but there is no indicatica whatsoever that Lansing's 
signature - or that of any other subordinated isnder - 
was required to validate the agreement which was signed 
by all the corporate officers and all the voting share- 
holders of Pickard. Lank nowhere claims that the contract 


is deficient for lack of the signatures of the subordi- 


nated lenders, and indeed, such a claim would appear to 
controvert hornbook corporate law. 

Lank also argues that it would be improper to 
grant summary judgment since the Exchange has asserted 
these claims in the receivership proceeding which is still 
pending. The Delaware Court does not have exclusive 
jurisdiction of the controversy, however, and the Exchange 
is hardly barred from asserting a legitimate counterclaim 
in a federal proceeding brought by Lank. 

Finally, Lank contends that the Exchange should 
be prevented from asserting these claims because it is 
seeking to profit from its own wrong. (Brief in Opposi- 
tion at 31) In cur view, however, the validity of the 
contractual obligation and the culpability of the Exchange 
under §6 for Pickard's ultimate demise are separate 
issues. It is true that if Lank ultimately prevails on 
the merits of his claim, sums paid by Pickard to the Ex- 
change as a result of the liquidation would appear to be 
recoverable assets of the corporation, but this is no 
reason to deny summary judgment here on the initial question 


of Pickard's contractual obligation, an obligation no- 


where seriously contested by Lank. gt 


For the foregoing reasons, summary judgment on the 
first and second counterclaims is granted as to liability 


alone. We decline, however, to grant the Exchange's 
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demand for the sum of $227,007.51 allegedly due. The 
amount is substantial and the evidence, consisting merely 
of conclusory affidavits alleging gross debts of $56,712.09 
and $170,295.42 to the Exchange and the Special Trust 


judgment. 
Fund respectively, is inadequate to support the summary / 


The agreements do not purport to reimburse the Exchange 


for every expense incurred, and it remains to be estab- 
lished that the full amount sought is recoverable. Since 
the ultimate question of entitlement to these funds does 
depend on the merit of Lank's action, the execution of 
the judgment would be stayed in any event pending final 


determination of Lank's claims. 


Vv. 

For its third counterclaim the Exchange seeks 
damages as a creditor of Pickard against Lank personally 
for waste of corporate assets in pursuing this litigation. 
Apart from questions of the propriety of asserting a 
claim against Lank personally in an action Lank has 
brought solely in his capacity as Receiver of Pickard, 
the Exchange's motion for summary judgment on this counter- 
claim is without merit and must be denied. Lank obtained 
an order from the Delaware Chancery Court expressly author- 
izing this suit. (Ex. F, Lank Affidavit, April 21, 1975). 
Moreover, this issue was fully litigated before the 


Delaware Court on a subsequent motion by the Exchange 
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to compel Lank to terminate this suit as a waste of assets. 
(Ex. G, Lank Affidavit, supra) The Chancellor held that 
this action does not constitute waste (New York Stock 
Exchange v. Pickard & Company, Inc., Civil Action #29997 
(Del. Ch., Oct. 9, 1972) (Ex. G, Lank Affidavit, supra) 

and this decision would appear to be res judicata on the 
Exchange's counterclaim. Even if it were not, our deci- 
sion today that Lank has stated a valid claim against 


the Exchange precludes the conclusion that the action 


as 
is so totally devoid of merit/to constitute a waste of 


assets. 


The motion to dismiss for lack of capacity is 
granted to the extent Lank seeks to recover claims of 
Pickard's creditors, subordinated lenders and share- 
holders. Summary judgment is granted on the first and 
second counterclaims as to'liability. In all other re- 
spects, the motion is denied. 

It is so ordered. 

New York, New York 


December 29, 1975. MORRIS F. LASKER 
U.S.D.J. 
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FOOTNOTES 


The complaint also contains common law counts & fraud, 
negligence and breach of contract. These issues 

have no bearing on the present motion because the Ex- 
change has limited its attack to the federal claim. 

If the Exchange is successful, of course, this court 
will lose jurisdiction over the other counts which 
are asserted on the basis of p.ndant jurisdiction. 
United Mine Workers v. Gibbs, 383 U.S. 715 (1966). 


The complaint against Messrs. Pickard in an SEC pro- 
ceeding charged them 


"with selling unregistered stock, with 
manipulation of the market, with ef- 
fecting transactions through dummy 
accounts, with making untrue and decep- 
tive and misleading statements, with 
unlawfully extending and maintaining 
credit to customers in violation or 
Regulation T, with failing to keep 
accurate current records and accounts, 
with wrongfully comingling customers' 
securities without their prior con- 
sent and wrongfully hypothecating 
such securities, with failing to file 
a certified report of Pickard's fi- 
nancial condition for the calendar 
year 1967 within the time required, 
and with other violacions of the 
Securities Laws.” 

Lioyd 


(Affidavit of/W. McChesney, 26, attached as Exhibic A 


to the Bishop Affidavit, March 3, 1975.) 


Lank disputes the Exchange's contention that it is 

the only remaining unpaid general creditor of Pickard, 
asser’ing that there are approximately 30 others, whose 
claims are in excess of $100,000. (Lank Affidavit, 

GG, April 21, 1875). 


It should be noted that Lank orginaliv soucht to assert 
his wesent claims as counterclaims against the Exchange 
in the Delaware receivership proceeding in the Spring 

of 1971. On September 20, 1971, however, the Chancellor 
decided that he lacked jurisdiction to consider the 
matter in view o« his conclusion that “a fair reading 

of the counterclaim shows that  t is based on Section 

6 of the Securities Exchange Act of 1934." New York 


242a 


Stock Exchange v. Pickard & Corpany, 282 A.2d 651, 652 
(Del. Ch. 1971). 


A directive from the Administrative Office of the 
United States Courts allows a District Court to stat- 


-istically close cases which have been pending for 


more than three years in which no action has been 
taken for a period of 12 months. 


No other case in this district or elsewhere between 
these parties has been callec co the court's attention. 
There has been other litigation baSed on Pickard's 
collapse, however, Lansing v. New York Stock Exchange, 
68 Civ. 2872 (6.0.8.7. Gury 9, TS73) (Sonsal, J.) and 
Lank and the Exchange are both defendants in an action 
filed last April currently pending before this court. 


Fischer v. New York Stock Exchange, 75 Civ. 1638. 


The Delaware statute which defines the powers of an 
insolvency receiver expressly authorizes him to: 


"take charge of [the corporate] 
assets ... and to collect the out- 
standing debts, claims and property 
due and belonging to the corporation, 
with power to prosecute and defend 
ws) @11 Claims oy suits ... and to 
do all other acts which might be 
done by the corporation." 8 Del. 
Code Ann. §291 (1975). 


The order of the Delaware Court appointing Lank the Re- 
ceiver of Pickard tracks the language of the statute. 
(Exhibit A, Lank Affidavit, April 25, 1975). 


In fact, Lank's position as elaborated in his brief 

is somewhat opaque. If cur conclusion that he does not 
seriously dispute the law is incorrect, then we believe 
that the authorities cited above demonstrate clearly 
that his position cannot withstand scrutiny. 


Moreover, in view of the apparent concession made by 
the Exchange in the t aware Court proceedings, see 
New York Stock Exchange v. Pickard & 'Co., ine. Civ. 
Action #29997 (Del. Ch., Oct. 9, 1972) (Bx. G, Lank 
Affidavit) discussed more fully at V, infra, that this 
action is at least partly brought on behalf of the 
corporation, (a position consistent with the conclusion 
we reach today) the more rigid position taken on this 
motion is puzzling. It serves only to obscure the issue 


ii. 
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for determination here and exhaust precious judicial 
time in the determination of this motion. 


Cf. Buttrey v. Merrill, Lynch, Pierce, Fenner & Smith, 
Ine., 420 F.26@ 135, 137 (7en Cir. 1569), where: the 
court allowed a trustee in bankruptcy to maintain a 

§6 action on behalf of the bankrupt corporation, 

noting that "The trustee is not seeking to recover the 
full amount of the claims of the bankrupt's customers 
but only the net amount of the transfers by the bankrupt 
to the defendant." 


We, of course, express no opinion on the merits of Lank's 
case. For purposes of this motion we accept as true 
the allegations of the complaint. 


There is strong similarity between the role of a trustee 
in bankruptcy and an insolvency receiver in regard to 
their position vis a vis creditors and stockholders. 


Bovay v. H.M. Byllesby & Co., supra, 22 A.2d at 142. 


The authorities relied upon in Seligson are cases which 
rejected the in pari delictu defense in the context of 
securities laws violations. Pearlstein v. Scudder 

and German, 429 F.2d 1136, 114) (22 Cic. 1970), cere. 
denied, 401 U.S. 1013 (1971); Nathanson v. Weis, 
Voisin, Cannon, Ine., 325 F.Supp. 50 (5.D.N.¥. 1971) 
(Weinfeld, J.). 


As previously noted, we did allow the limited partners 
and subordinated lenders in Sloan to bring suit against 
the Exchange based on §6 in vartiai reliance on the 
policy of self regulation of the securities laws. 394 ; 
fF. Supp, at 1310. 


Although the idea of a third party beneficiary theory 

of recovery was not new, see Baird v. Franklin 141 

F.2a@ 238, 242 & 244 (2d Cir. 1944), Weinbercer 

was the first case to explicitly uphold the availability 
of such a claim. Weinberger was defeated on the merits. 
Weinberger v. New York Stock Exchange, 69 Civ. 4461 
(S.D.N.Y. November 6, 1975) (Bonsal, J.). 


Even if we did dismiss the complaint we would allow 
leave to replead, and under Rule 15(c) the amended 
complaint would relate back to the time of filing of 
the original. 


Judge Gurfein rested his analysis in large part on the 
explicit, and apparently self-conscious, requirement 
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by Congress that as a condition to registration a 
securities exchange enter an agreement with the SEC. 

335 F.Supp. 144-45. We are aware that recent amendments 
to §6 have eliminated the statutory requirement of an 
agreement. (Securities Act Amendments of 1975, Pub. 

L. No. 94-29, 89 Stat. 104 June 4, 1975). These amend- 
ments took effect December 1, 1975, however, and there- 
fore whatever effect they may ultimately have on the 
third party beneficiary theory of recovery, they have 
no bearing on this action. 
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Memorazdum Endorsement of Judge Morris 
E. Lasker, Dated April 16, 1976 


OFFICE’ GURY 


“es 
ENDORSEMENT re S DOS Y 
oe 
AUBREY B. LANK, as Receiver of Pickard & Compdny, 2ncorporated, 


Plaintiff, v. THE NEW YORK STOCK EXCHANGE, Defendant. 
71 €iv. 5525 


LASKER, D.J. 


The New York Stock Exchange moves for an:‘order pursu- 
ant to 28 U.S.C. §1292(b)to certify for immediate appellate 
review two questions determined by our Memorandum and Order 
of December 29, 1975: "(1) whether the receiver of a former 
member corporation of the Exchange has standing (or alterna- 
tively ‘capacity') to assert a claim against the Exchange 
under Section 6 of the Exchange Act on behalf of the former 
Member corporation, and (2) whether the receiver's claim under 
Section 6 is barred by the applicable statute of limitations." 
The Exchange argues that both of these issues are, in the 
words of the statute, "controlling question[s] of law as to 
which there is substantial ground for difference of opinion 
and that an immediate appeal ... may materially advance the 
ultimate termination of the litigation." 28 U.S.C. §1292(h). 
We agree. 


All three statutory requirements are fully met in 
this case. See generally Gottesman v. General Motors Corp., 
268 F.2d 194 (2d Cir. 1959). A question is clearly controlling 
if its determination in favor of one of the parties will termi- 
nate the action. 9 Moore's Federal Practice, 4110.22[2] at 
259 (1975). The matter of Lank's capacity to bring this suit 
is controlling in this sense. Lank argues with respect to 
the second question, whether Section 6 claims are governed 
by the three or six year statute of limitations, that even if 
the shorter period applies the Exchange is estopped from 
asserting the defense. While such an argument may be theo- 
retically sound, there is nothing in the record to date 
which.indicates that the Exchange is charged or chargeable 
with the kind of fraudulent concealment of the facts from the 
plaintiff which is required to bring the doctrine of estoppel 
into play, see, e.g., General Stencils, Inc. v. Chiappa, 

18 N.Y.2d, 125, 272 N.¥.S.2d 337 (1966), and, under these 
circumstances, we are inclined to view this question, too, 
af GOPSTASSEOV"AEREPAT BL NEEDELS QEERe gbgtehe- Sees gener 

That there is a substantial ground for difference of 
opinion as to both issues for which leave to appeal is sought 
appears quite clear. The question of standing in Section 6 
cases is sufficiently novel and open to dispute to qualify 
in this regard, and the statute of limitations question is by 


no means free from doubt. (The Exchange has called attention 
to a very recent decision by Judge Carter in the Northern 
District of California which holds that the appropriate 
limitations period in a Section 6 action is the period pro- 
vided for liabilities created by statute, precisely the claim 
urged in this case by the Exchange. Wilson 7. Meyerson, 

72 Civ. 1298, April 7, 1976.) 


Finally, we note that both questions have significance ! 
well beyond their importance to.the parties in this case. 
Although Lank argues that this is.-not an appropriate consider- 
ation in determining an application under §1292(b), the law ix 
this Circuit appears to be to the contrary. In Brown v.: 
Bullock, 294 F.2d 415 (2d Cir. 1961) Judge Friendly indicated 
that leave to appeal had been granted in that case at, least 
in part because the “determination was likely to have pre- 
cedential value for a large number of other suits.". 294 F.2d 
at 417. And see Ross v. Bernhard, 403 F.2d 909, 910 -(24 Cir.), a 
rev'd on other grounds, 396 U.S. 531 (1970); Sobel v. Herz, a 
Warner & Co., 338 F.Supp. 287, 299-300 (S.D.N.¥. 1971). ; 

Contra, Bobolakis v. Compania Panemana Maritima “an‘Gerassimo 
S.A., 168 F.Supp. : Sas 


For the foregoing reasons, the motion is granted. 


Submit order on notice. 


Dated: New York, New York Mma Cha 
April 15, 1976. . 


U.S.D.J. 
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at 4 3 UNITED STATES DISTRICT COURT ; m ; 
‘ SOUTHERN DISTRICT OF NEW YORK ee leg sh 
, bs + $ 
\ ‘ ae a ‘ 5 F 
ey ee acy wi | Se ay | mp em ae Se a ea a sei Sa =. * Be Ime at ta 
s 8 oe oe weet wate rh 
' : “wwTauan J al Au 
AUBRFY 8. LANK, as Receiver of Beh fh INS 
Pickard &Compeny, Incorporated, * A 


2 


Plaintiff, Ti) Civ. S523) (MEL) D.. 


- against - COUNTER- ORDER 
THE NEw YO: STOCK EXCHANGE, iy 
: Y 
De‘endant. 
a _ ~ _ - - ~ - ~- = ~ - —_ od -_- - — _ 4 


\ metion havine ween made by defendant New York Stock 


Exchanae, 1c. for an orcer pursuant. to 29 0.5.C. § 129210) . 
modifyina 3. re-entering tne memorandum coinion and order ot 
the Tourt “a'«:i December 2°, 1975, so as to certify for iitme - \; 


Aiace ceview bv the tniteé States Court of Avneals for the 


cecand Ciccait the ‘ollowino cuestions ‘lecidad in that opinion 


t* whether fae receives f 4 for-er rember: cor- 


rhe fxehanae hos standin? (oc alternatively caia- i 


City: to acsere a claim ousiast tte Leehance under Sectica &¢ 


Secirinies Rxchacvae Act of 1934 en dehalt of the menber 


¢ cor ceration, and (2) wnethner ths receiver's claim under Sec- 


tion 3 ig berred by the applid@hbi. statute of limitations, 
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Pup, after due deliferetior; the Colirt having founs 


hy erdyrcement decisiecn dated *oril 1%, 1976 eacn of the is- 


wi lek cecciteation is souqnt to be controlling 


questions .£ caw as to which there is substantial qrournd for 
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may webacialiv acvance the uitinare termination «f ine Litiaa— 
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NOW, on motion of Milbank, Tweed, ‘ladley & McCloy, 
attorrncys for defendant, it is 

ORNGRED, that detendant's motion for certification 
for ieuediats cociee by the United States Court of Appeals for 
the Second Circuit pursuant to 28 U.S.C. § 1292(b) is granted, 

AND, the memorandum opinion and order of December 
29, 1975 is modified and re-entered to add to the opinion of 
the Court that a= te each of the cuestions (1) whether the 
receiver cf 2 former wmember cerporation ot the Exchange has 
Sstancina (cr alternetively capacity) ts assert a claim against 
the Exchenge umdcr Sectian & of the Securities Exchange Act of 
19324 on behalf cf t': memher corporation, and (2) whether a 
three-vear or Six-‘car statute of limitations is applicable to 
the ree, ives's clair under Section 6, Such order involves a con 
krolitine Guestion «> (aw as to which there is substantial groun: 
for oifterence of oninion and that an imnediate appeal nay 
Materia lly advence the ultimate Cernine? ton of fhe Litiaation. 


Dated: (ew YOu, “ew York 
oveil gi, 176 


ape a ane mer ne 
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Memorandum Opinior of Judge Morris ™. 
Lasker, Dated April 30, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AUBREY B. LANK, as Receiver of 
Pickard & Company, Incorporated, 


Plaintiff, 72 Civ. 3365 


-against- 
MEMORANDUM 
THE NEW YORK STOCK EXCHANGE, 


Defendant. 4435 i, 


APPEARANCES: 


SPENGLER, CARLSON, GUBAR & CHURCHILL, ESQS. 
280 Park Avenue 
New York, New York 10017 
Attorneys for Plaintiff 
of Counsel: ROBERT S. CARLSON, ESQ. 


MILBANK, TWEEK, HADLEY & McCLOY, ESQS. 
1 Chase Manhattan Plaza 
New York, New York 10005 
Attorneys for Defendant 
Of Counsel: RUSSELL E. BROOKS, ESQ. 


LASKER, D.J. 

'- 'he eounter-order proposed by plaintiff's counsel 
in connection with certification of certain questions to 
the Court of Appeals has been signed and filed today. 
That order has been signed because it puts before the 
‘Coie’ of Appeals in purest form the question to which an 


“answer will expedite the disposition of this case. 


Certifying the counter-order is not inconsistent 


with the language from the court's memorandum opinion of 
December 29, 1375 quoted in the letter of April 26, i976 
of counsel for. the Stock Exchange, nor does it change the 
decision heretofore. reached as to certification. Indeed, 
the language of the counter-order seems more likely to be 
acceptable to the Court of Appeals than the language sug- 


gested by counsel for the defendan:. 


Dated: New York, New York 
April 30, 1976. 
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